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ABSTRACT
The past few decades have seen significant reform of the legislation and institutions that
regulate the health professions in Australia. Over 90 separate profession specific state
and territory regulators have been abolished, and a single national multi-profession
regulatory regime established. Over 600,000 health practitioners from 14 health
professions are now subject to uniform national registration requirements under the
National Registration and Accreditation Scheme (NRAS).
The objective of this study is to address the question ‘What are the forces that have
shaped and are shaping regulation of the health professions in contemporary Australia?’
A case study research design is used to examine a series of regulatory reforms that
commenced in the mid-1990s in the State of Victoria and then extended nationwide. The
study draws on literature on the professions, policy-making, regulation and political
science.
The case studies examine how power is exercised by the professions and other structural
interests in the policy decision-making and regulatory reform processes. Of particular
interest is how the complex interplay of institutions, interests, ideas, individuals and
context has shaped the terms of the legislation and the governance structures of
regulators.
The study finds that increasing constraints are being placed on professional elites that
have

traditionally

controlled

regulatory

decision-making.

Accountability

and

transparency are being strengthened, and more diverse views and interests are being
brought to the regulatory decision-making table.
The study links the changes in legislation and governance of the health professions to
broader forces at work in Australian society that are impacting the relationship between
the professions, the state and civil society. It is argued that the regulatory reforms
reflect the ‘slow march of democracy’ – towards more inclusive and pluralist regulatory
institutions.
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The study concludes that checks and balances on the exercise of professional power are
being embedded and institutionalized, through government regulatory policy initiatives
such as competition policy, red tape reduction and strengthened regulatory governance.
These institutionalized mechanisms are creating impetus for incremental reforms that
will likely continue to challenge and constrain the dominant structural interests of the
professions.
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PREFACE
Policy is best made, and developed, as a kind of journey of self-discovery, in which
we have experientially to learn what we actually want. And what we learn to
want is in part a product of what we already have and know – which is to say, is
in part a product of what policy has been hitherto (Goodin, Rein & Moran 2006:
20).
Doctoral students often speak of the ‘journey’ involved in the research process. My
journey started long before I enrolled in doctoral studies when, in 1994, I was given the
opportunity to manage my first legislative review. This thesis is an attempt to make
sense of the journey since.
When I began my candidature in 2003, I had been working for 10 years as a policy
analyst with the Victorian Department of Human Services (now the Department of
Health and Human Services) managing reviews of licensing laws. Having graduated as a
social worker in the late 1970s, I had worked in policy roles since the mid-1980s,
although I did not label what I did as ‘policy analysis’ until much later.
During the years 1995–2000 I managed a series of National Competition Policy (NCP)
reviews of Victorian occupational licensing laws. In the early 2000s, I was in the midst
implementing of the Chinese Medicine Registration Act 2000 (Vic), had commissioned a
report that recommended statutory registration for the professions of naturopathy and
Western herbal medicine, and was managing a review the Victorian Pharmacy Act 1974.
I had also initiated and was managing a ‘system-wide review’ of the Victorian model of
regulating the health professions, encompassing all 12 statutes and associated
regulations.
I was however dissatisfied with the pace of reform. I wanted to better understand the
barriers to change so I could be more effective in my law reform work. Working as part
of the Health Workforce Branch, I had been exposed to the problems of workforce
shortages. In my view, the Victorian regulatory arrangements for the health professions,
while not entirely broken, certainly needed fixing. There was, I thought, a better way
that this essential quality assurance function could be done, with fewer resources and
14

less duplication but, most importantly, in a way that would push the workforce reform
agenda along much faster and make better use of the skills of the nursing, allied health
and complementary medicine workforces. There were also regulatory gaps, particularly
with respect to the emerging complementary and alternative medicine (CAM)
professions. I felt governments needed to engage more actively with those professions
that operate outside the dominant Western biomedical paradigm, at least to enable
consumers to better distinguish the reputable practitioners from the charlatans.
As a consumer of Chinese medicine services, I felt the public should have access to
reliable information about who was properly qualified and who was not. I had also
observed at close quarters the efforts of organised medicine to marginalise Chinese
medicine and other CAM professions, while at the same time co-opting their modalities,
such as acupuncture.
My social work training had been grounded in power theories and oriented to redressing
social inequality. I had always been more interested in broader issues of social justice
than with being a member of a ‘profession’. I had seen some members of the
professions assuming the cloak of professionalism as a means, it seemed, of separating
themselves from others and feeding a need for status. Also, the idea that one
occupational group registered under a state law was somehow more of a ‘profession’
than one that was not seemed tenuous. While I understood that strong professional
values and ethics underpinned quality of care, and saw the focal role of collegial
relationships in supporting ethical practice, I saw some misusing their status as
professionals to pursue self-interest rather than the public interest. This was particularly
evident in 1970s and 80s during efforts – with which I was involved – to close down
Victoria’s large congregate care institutions and move thousands of people with
intellectual disability into community-based residences.
Later I was regularly dealing with professional bodies and their leaderships who used the
language of public protection to disguise behaviour that appeared motivated more by
‘turf protection’. These encounters left me with a sense that while the individuals were
by no means unprincipled, they seemed blinkered, unable to see their aspirations to
shut other occupations out as anything other than in the public interest. While it seemed
15

that ‘medical dominance’ was still driving much public policy in health, other more or
less subordinated or marginalised professions had similar monopolising aspirations and
the same ‘professional dominance’ mindset. I experienced some who, while railing
against the power of organised medicine to block their aspirations to expand their
scopes of practice into areas traditionally controlled by the medical profession, were
simultaneously mounting rear guard actions against incursions by other occupational
groups. There seemed little insight about the double standards. It was also worrying that
the consumer voice was either weak or absent most of the time.
I was also particularly interested in the relationship between the professions and ‘the
state’. Did the reforms we had achieved in Victoria in the 1990s represent a real shift in
power relationships, or were they simply playing around the edges? And as I read more,
I began to question the end goal. What was ‘in the public interest’ anyway and from
whose perspective? Was the dichotomy of ‘profession versus state’ the only way to view
these dynamics? And was an alternative form of professionalism possible, that is, one
that was not so protectionist and intent on border control?
On stumbling into the role of leading Victoria’s NCP reforms to occupational licensing
laws in health, I was surprised to find that the neo-liberal objectives presented
unexpected reform opportunities. I saw NCP as a useful vehicle for recasting the power
relationships that were preserving the status quo, providing an opportunity to loosen
the professions’ vice-like grip on policy and regulatory decision making and to
strengthen other voices and interests.
Armed with the knowledge and experience gleaned from ten years of Victorian
regulatory reform processes, I and my colleagues sought to take the reform process to
the national arena. The opportunity presented itself with the Productivity Commission’s
2004 brief to examine national health workforce arrangements.
The momentum of reform accelerated dramatically in 2005 following the publication of
the Commission’s research report Australia’s Health Workforce (PC 2005c). This meant
that the focus of my work shifted from the state of Victoria to the national stage. While
this provided a lot of interesting material to draw on, there was little time to write until
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the reform process was almost complete in late 2010 and the National Registration and
Accreditation Scheme for the health professions was up and running.
As a policy researcher and an actor in the reform processes studied, I have had to
address the methodological issues that arise from the actor as analyst.
To cite Braithwaite and colleagues (2007: 1), my interest is to achieve ‘a better, fairer,
more efficient and more participatory system of governance’ of the health professions,
for the benefit of the public who rely on their services. Most of the time institutional
change occurs incrementally. Hence, the conclusions of this thesis suggest ways of
strengthening health workforce regulation so that it continues to evolve in ways that will
protect and enhance the public interest and strengthen democratic decision-making
and, thereby, civil society.
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PART A: INTRODUCTION AND METHODOLOGY
CHAPTER 1: INTRODUCTION
1.1

Overview

Occupational licensing of health practitioners, or ‘statutory registration’ as it is known in
Australia, is a key tool used in public administration to assure the quality and safety of a
sizeable proportion of the Australian health workforce. For several decades now, the
institutions that regulate the health professions and the legislation that confers their
powers, have been the focus of reform effort.
This thesis addresses how regulation of the Australian health professions has changed
since the 1980s, and the dynamic interplay of forces that has shaped the trajectory of
change and its outcomes. The interplay of forces is examined principally through analysis
of a series of regulatory reform projects that were initiated in Victoria during the 1990s
and culminated in 2010 with the establishment of Australia’s National Registration and
Accreditation Scheme for the health professions (NRAS).
How did these reforms come about and why at this time? What interplay of forces can
explain the evolution of these regulatory institutions? To attempt to answer these
questions with any confidence, this thesis addresses the broader context of reform, and
analyses the forces at play over a longer timeframe than the years immediately
preceding the establishment of the NRAS.
The thesis analyses these regulatory reforms at three levels. The first is at the micro level
– how the scope of regulation and the governance arrangements of regulators
(registration boards) have changed over time. The second is at the meso level – the
interplay of forces that have influenced the policy decision-making and regulatory
reform processes. The third is at the macro level – how the various reforms that
culminated in the new institutional arrangements of the NRAS reflect broader contextual
forces that are redrawing boundaries: between professions; between governments
within the Australian federation; between regulators and other key players in the
healthcare system; and between the professions, the state and civil society.
In addressing these questions, this thesis offers insights about:
18



the nature of ‘profession’ and the processes of professionalisation



the evolving nature of regulation and regulatory institutions



the dynamics of the policy change process



the evolving relationship between the health professions, the state and civil
society



institutional change in historical, cultural and socio-political context.

The analysis presented in this thesis illustrates the nature of the ‘boundary work’1 that
Australian health professions engage in and the ‘structural interests’2 that exercise
power and influence within the Australian health system. The findings support Willis’s
view that the legislation and institutions that govern the health professions are the
‘historical deposits’ of the exercise of power and influence by these powerful structural
interests (1989: 4).
The thesis concludes that changes in these regulatory institutions since the 1980s have
been driven by broader contextual forces, beyond the professions and the health
system, and that these forces are incrementally nudging institutional reform in a
particular direction. In the reframing of legislation and the restructuring of these
regulatory institutions, the power of the professional elites is progressively being
constrained. Power is being shared more broadly with community representatives,
governments, and a range of other government and non-government agencies.
This chapter provides background to the study, outlines the regulatory reform context
and introduces key themes. The research objective and questions are presented, the
main features of the study – including research design, methods employed and study

1

The term ‘boundary work’ is used by Fournier (2000) to describe the construction of
boundaries by the professions that is central to the establishment and reproduction of the
professions. She describes two processes of boundary work: the constitution of an
‘independent and self-contained field of knowledge’ as the basis upon which the professions
can build their authority and exclusivity; and the ‘labour of division’ which goes into erecting
and maintaining boundaries between professions and various other groups.

2

Describing the United States health system, the term ‘structural interests’ was first used by
Alford (1975) to describe a perspective on health care reform which sees powerful
institutional interests competing for control of a health system that is highly resistant to
change.
19

limitations – are described, and important terms used throughout the thesis are defined.
Finally, an overview of the thesis summarises the thrust of each chapter and the
relationship between them.
1.2

Context

Under the Australian Constitution, the power to legislate for licensing of health
practitioners resides with state governments rather than the Federal Government.
Well before Australia became a nation at Federation in 1901, medical registration
boards had been established under the laws of the colonies, for the purpose of setting
qualification standards and controlling entry to practice. Following some failed
legislative initiatives in NSW, in 1837 Tasmania3 was the first colony to pass legislation to
regulate medical practitioners, followed by NSW in 1838 and Victoria in 1862.4
As Willis notes (1989: 47), while these laws were modelled on earlier British bills, they
predated enactment of the first British occupational licensing law,5 establishing the first
colonial medical registration boards and medical registers of qualified practitioners.
During the 1800s, statutory registration boards for the pharmacy and dentistry
professions were also established in a number of colonies and, in the first decades of the
twentieth century, for other professions, such as nursing, midwifery and physiotherapy
(Health Department Victoria 1987: 12). By the end of the twentieth century, nine
professions had achieved statutory registration in every Australian state and territory.6
Appendix 1.1 sets out the year that the first laws were passed in NSW and Victoria to
regulate each of the 14 professions regulated under the NRAS.

3

Known as Van Diemen’s Land until 1855.

4

The District of Port Phillip was initially governed under NSW law, but a separate colony of
Victoria was established in 1852 and legislation to regulate the medical profession was
enacted in 1862.

5

The UK Medical Act of 1858.

6

The nine professions regulated in every state and territory were: chiropractic, dental
(dentists, dental ‘auxiliaries’ such as dental therapists, dental hygienists, and dental
prosthetists), medical, nursing (including midwives), optometry, osteopathy, pharmacy,
physiotherapy and psychology. The podiatry profession was regulated in all states and
territories except for the Northern Territory.
20

These early enactments enshrined the principle of peer review as the foundation of the
regulatory model, that is, members of the profession were empowered under statute to
elect their ‘representatives’ to a registration board whose role was to set the standards
for entry to the profession and to sit in judgement on disciplinary cases. The terms
‘statutory self-regulation’ or simply ‘self-regulation’ are commonly used internationally
to describe this model of regulation (Allsop & Mulcahy 1996: 74; Baggott 2002: 33;
Moran 2004: 32). Harrison (2004: 186) describes its two core assumptions: that medical
knowledge, being somewhat esoteric, meant that patients needed to be protected from
incompetents and charlatans, and that medical practitioners, could be effectively
regulated only by other medical practitioners.
From the 1970s, the context within which the health system operated was changing
rapidly, both in Australia and internationally. Powerful forces associated with the rise of
neo-liberal philosophies and economic rationalism were driving the push for small
government. A range of factors were escalating healthcare costs: an ageing population;
an increasing burden of chronic disease; and rapid growth in medical technologies
(Coburn and Willis 2000: 378). At the same time, increasing population health literacy
was fuelling higher expectations of the health system and demands for practitioners to
be accountable for the treatments they were providing.
Systematic efforts to reform health workforce regulation in Australia are evident from
the 1980s.7 In Victoria, for instance, a review of the regulatory arrangements from 19871990 documented for the first time the negative impacts of occupational licensing:
restricted entry, practice and mobility generating the pre-conditions for monopoly,
increasing conflicts about professional boundaries, and stifling innovation (Health
Department Victoria 1987: 16). This review culminated in new Victorian legislation for
nurses (including midwives) in 19938 and for medical practitioners in 1994.9 During the

7

See Appendix 1.2 for a list of Australian State, Territory and Commonwealth Government
reports of reviews and inquiries of regulatory arrangements for the health professions, since
the mid-1980s. (Note this is not an exhaustive list).

8

The Nurses Act 1993 (Vic).

9

The Medical Practice Act 1994 (Vic).
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remainder of the 1990s, the new regulatory model was progressively applied to all the
health professions that were regulated in Victoria at that time.
The pace of change in health workforce regulation was also accelerating throughout
Australia. The immediate impetus for regulatory reform arose from a number of
intergovernmental agreements aimed at increasing competition and reducing
unnecessary regulation. The Mutual Recognition Agreement implemented in the early
1990s, and followed by the National Competition Policy (NCP) in the mid-1990s,
prompted almost 10 years of regulatory reform activity, including national and state
reviews of pharmacy ownership laws.10
This period also saw Victoria undertake a review of the risks, benefits and regulatory
requirements for the profession of Traditional Chinese Medicine (TCM). Initiated in
1995, this review led to the enactment of the Chinese Medicine Registration Act 2000
(Vic). This Act established the first state registration board for the Chinese medicine
profession in Australia, and required practitioners to be registered in order to use
reserved professional titles or offer acupuncture or Chinese herbal medicine services to
the public.
During these decades, Australia experienced a number of high profile regulatory failures.
Cases such as the Chelmsford Private Hospital in NSW, Dr Jayant Patel in Queensland, Dr
Graeme Reeves in NSW and Dr David Tong in Victoria put the spotlight on regulators
(Medical Board of Queensland 2005; NSW Health Department 2008b; Collins 2008;
Thomas 2002: 4; Thomas 2004: 386). These scandals highlighted the need for more
rigorous regulatory processes to assess qualifications for entry to practice, to manage
complaints and to discipline and monitor practitioner conduct, performance and
impairment.

10

To avert the risk of financial penalties, under NCP every state and territory was obliged to
review its entire statute book, including its health professions registration statutes. In the
area of pharmacy, all states and territories agreed to national review of the competition
impacts of restrictive provisions contained in pharmacist registration laws. Such provisions
prohibited ownership of pharmacies by persons other than pharmacists (with a few historical
exceptions) and limited the number of pharmacies a registered pharmacist could lawfully
own.
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The pace of change continued unabated throughout the first decade of the new
millennium. In March 2008, following research by the Productivity Commission into
Australia’s health workforce (PC 2005a; 2005b; 2005c), the Council of Australian
Governments (COAG)11 signed the Intergovernmental Agreement for a National
Registration and Accreditation Scheme for the Health Professions (the IGA).
Under the IGA, the eight Australian state and territory governments committed to repeal
local occupational licensing laws governing the health professions, abolish existing statebased registration boards, and establish a single national multi-profession registration
regime. The regime was to be administered by two national agencies: a single national
registration agency to register and regulate individual practitioners, and a single national
multi-profession accreditation authority, to assess and accredit training programs and
examine overseas trained practitioners.
Between 2008 and 2010 all states and territories enacted laws to establish the new
institutional arrangements. The NRAS commenced for the first 10 health professions on
1 July 2010. Implementation was completed in July 2012 when national registration for
four previously ‘partially regulated’ professions commenced.12
At a cost of over $25m13 in transition funding, the reforms involved the passage of 15
state, territory and Commonwealth statutes; the repeal of 65 state and territory statutes
and associated regulations; the abolition of over 90 regulatory bodies operating under

11

The Council of Australian Governments (COAG) is the peak intergovernmental forum in
Australia. The members of COAG are the Prime Minister, state and territory premiers and
chief ministers and the President of the Australian Local Government Association (ALGA). The
role of COAG is to promote policy reforms that are of national significance or which need
coordinated action by all Australian governments (see<www.coaghealthcouncil.gov.au>).

12

The term ‘partially regulated’ refers to professions that were subject to registration
requirements in one or more, but not all, states or territories prior to the NRAS. Seven
‘partially regulated’ professions were assessed for inclusion in the NRAS. From July 2012 four
were included: Aboriginal and Torres Strait Islander health practitioners; Chinese medicine;
occupational therapy, and medical radiation practice.

13

This figure is made up of an initial allocation approved by the Council of Australian
Governments in July 2006 of $19.8 million ($12.3 million for national professional registration
and $7.5 million for national accreditation), and then a further $5.5 million to finance the
entry of a further four professions to the National Scheme in July 2012 (COAG 2006:
Attachments B and C; AHMAC 2011c).
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38 separate administrations; the establishment of 14 new national boards (in two
tranches) and a single national administrative agency with a new national office and
eight new state and territory offices. It also required the development and
implementation of a new IT system; the transition of over 600 staff, over 550,000
registrants and over 1.5m registration records, and the ‘grand-parenting’14 of over
12,000 practitioners into four newly nationally registered health professions
(Department of Health Victoria 2013).
The reforms restructured the arrangements for regulation of pharmacy businesses and
introduced national registration for the Chinese medicine profession, previously
regulated only in Victoria.
1.3

Significance of this study

As Braithwaite and colleagues note, regulatory institutions make a crucial difference to
the lives of millions of people (2007: 4). Studying the way they work can assist them to
perform their vital public protection functions more effectively.
The study of health workforce regulation is also key to understanding the formation of
the professions, how they operate and why they are so influential in the health system.
Studies of this type have practical application: they can shed light on the nexus between
workforce regulation, workforce shortages and workforce reform, thereby facilitating
pursuit of the public policy goal of a more flexible, responsive and sustainable health
workforce.
For students of public policy, these legislative reform initiatives can provide insight into
the ingredients of both successful and unsuccessful policy change processes. In
particular, the NRAS is of interest to students of government, governance and
federalism. For students of political science, this study sheds light on the impact of the
broader contextual forces which shape political institutions. These points are elaborated
on further below.

14

‘Grand-parenting’ refers to introduction of a new registration regime under which
practitioners who are already practising are able to register without meeting the newly
established qualification requirements.
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Understanding the health professions and the health system
Understanding the health professions is key to understanding the health system. Lewis
(2005: 75) describes how the professions function both as part of the institutional
arrangements and as potent interest groups with a unique ability to influence policy –
not only are the professions of interest as collectives which coordinate and organise
themselves, they are also a focal point for understanding the politics of health, the
health policy process, and governance arrangements in the health sector (Lewis 2005:
75).
Occupational licensing laws have been integral to the formation of the professions. As
many writers have documented, such laws have enabled these skilled occupations to
define their professional identities and boundaries – a process that secures greater
autonomy and control over their work (Allsop & Saks 2002; Freidson 1990; Johnson
1972; Larson 1977; Moran & Wood 1993).
Willis sees the struggle by various occupational groups to attain statutory registration
and influence the content of legislation as a major process that merits analysis (1989: 5).
He points to how the leaders of emerging health professions have long sought legislative
backing to control who can ‘hang out a shingle’ in their fields (2006: 422). However, as
Coburn and Willis argue, much more needs to be done to explain the mechanisms and
institutions through which the health professions are shaped (2000: 390), and in whose
interests they operate.
Understanding how and why regulation and regulatory institutions matter
Any society that aims to ensure the provision of good health services for its population
faces what Freidson describes as a ‘near intractable policy puzzle’, that is, ‘how to both
nurture and control occupations with complex, esoteric knowledge and skill which
provide us with personal services’ (2001: 220).
Consumers value access to high quality healthcare and health practitioners hold
positions of trust within society. As Freiberg observes, trust lies at the heart of social
order and pervades almost all social relations (2010: 13). By helping to assure the quality
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of the health workforce, regulators play a fundamental role in protecting the public and
fostering this trust. Trust in regulators is also critical:
…without the complainant, there would be very few occasions for discipline. The
complainant’s role in the system is vital if the system is to be effective. Therefore,
any aspect of the system that diminishes the complainant’s confidence will
diminish public confidence in the system and compromise its effectiveness
(Ontario Health Professions Regulatory Advisory Council 2001: 75).
Australia has had its fair share of catastrophic regulatory failures (NSW Royal
Commission into Deep Sleep Therapy 1990; Medical Board of Queensland 2005; Thomas
2002: 4; Farnsworth 2012). Ingram and Schneider see citizen scepticism and negative
attitudes towards government and public policy as growing challenges to democracy
(2006: 178).
Significant government effort has been directed to responding to these challenges –
with over 100 state, territory or Commonwealth government reports and papers
published on this topic since the mid-1980s, health workforce regulation matters to
consumers and to governments.
Understanding the nexus between health workforce regulation, workforce shortages
and workforce reform
The study of health workforce regulation sheds light on one of the great challenges
facing the healthcare system, that of workforce shortages. In recent decades, workforce
shortages have emerged as a significant driver for redefining professional boundaries
and scopes of practice (PC 2005c).
The discourse of workforce reform includes terms such as ‘multi-skilling’, ‘task transfer’,
and ‘task delegation’ and involves changes to the scopes of practice of individual
practitioners, classes of practitioners or entire professions. The goal, as documented by
the Productivity Commission, is to achieve ‘a more sustainable and responsive health
workforce’ (PC 2005c: XIV).
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Health professions regulators have a key role to play in workforce reform, to the extent
that such reform may necessitate changes to entry to practice qualifications, practice
standards, the design and delivery of training programs and practice guidance. History
shows that workforce reform is often highly contested and fraught, to the extent that it
challenges entrenched professional boundaries and professional identities. As workforce
shortages become ever more pressing, there is growing recognition of the significant
role that regulators play in facilitating or hindering workforce reform and in mediating
the jurisdictional disputes or ‘turf battles’ within and between professions that present
barriers to reform (Department of Human Services Victoria 2003; 2005a; Parliament of
NSW 1998; PC 2005c).
In responding to cost containment pressures, governments have sought tools or levers
to drive workforce reform. As Moran notes, increasingly governments have been
prepared to act in ways that restrict the independence of professional judgement,
manage the demarcation disputes between different professional groups in a more
interventionist way, and control more precisely the rewards of professionalism (2002:
27). The success of the NRAS regulatory model in providing these levers to drive reform
should become apparent over time. At the seven-year mark, it is opportune to assess to
what extent implementation of the NRAS reflects the Productivity Commission’s vision
of reform.
Understanding the dynamics of the public policy process
It is hard to reform powerful and long-established regulatory institutions. Establishment
of the NRAS constituted a significant institutional overhaul involving a sizable changemanagement exercise, completed under extreme time pressures. The legislative reform
processes required a multitude of small policy decisions, each involving a negotiated
settlement of competing views and interests. How the events unfolded, and how and
why policy decisions were taken, is worthy of study and sheds light on the ingredients of
successful (and failed) policy change processes.
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Understanding how regulation and regulatory reform works under a federal system of
government
For students of government, governance and federalism, the establishment of the NRAS
is of particular interest. According to Palmer and Short, it ‘marks significant progress in a
national approach to health workforce governance’ (2014: 198).
Its importance extends beyond the health system. The legislative model used to give
effect to the national scheme (that is, ‘adoption of laws’ or ‘incorporation by reference’)
is a relatively untested model for achieving a national scheme that operates through a
single national administrative entity that is established under eight state and territory
statutes. To the extent that the legislative model successfully addresses some of the
challenges of the Australian federal system of government, it has the potential for
application in other sectors, particularly where sub-national governments see the need
for a national regulatory scheme but are unwilling to cede powers to the
Commonwealth. The effect of such arrangements on the federal/state balance is worthy
of study.
The NRAS reforms also provide insights into how governments with overlapping
responsibilities and competing interests collaborate on national reform initiatives. For
instance, elections introduce fresh decision-makers with different attitudes to
federalism, thus changing the dynamic of the federal-state relationship which, in turn,
impacts on the reform process.
Understanding the changing roles of the professions, the state and civil society
Finally, for students of political science, study of health workforce regulation offers
insights into the changing roles and relationships of the state and the professions in civil
society, and of the formation and evolution of the state itself. As noted by Adams,
occupational licensing laws provide ‘textual evidence’ of how the legal relationship
between regulated professions and the state has changed, and how the regulatory
privileges of, and constraints experienced by, the regulated professions have evolved
over time (2009: 224). In a policy area that has changed only incrementally since the first
occupational licensing laws were enacted in the mid-1800s, the reforms of the last 30
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years culminating in the establishment of NRAS may represent a critical juncture in the
history of Australian health workforce regulation.
1.4

Research objective and questions

This study examines the question: What dynamic interplay of forces explains the
trajectory of change in the legislation and institutions that regulate the health
professions in contemporary Australia?
By ‘regulate’ I mean the occupational licensing regimes that are enacted by the state
under which practitioners of particular health professions are required to be registered
(hold a license) in order to provide services.
The study aims for an empirically-grounded appreciation of the regulatory arrangements
that govern health practitioners, the nature of the relationship between the professions
and the state and the dynamics of regulatory policy change, and to make explicit some
linkages to relevant theoretical frameworks. Linking to theory involves drawing elements
from various theoretical frameworks across numerous disciplines – those elements that
resonate with, or have a ‘family resemblance’ to, my experience both as a policy analyst
and actor in regulatory reform efforts:
First you do it, then you name it, then you try and determine what sort of ‘family
resemblance’ if any, holds it intelligibly together (Geertz 2001: 1).
My objective is to describe and account for regulatory developments over the past 30
years, offer a view of the trajectory of change in the regulatory institutions that govern
the health professions, and thereby contribute to the fields of research and practice in
the professions, policy making and regulation. In particular, I aim to understand the role
of context, institutions, ideas, competing interests, individuals, and how they interact in
the exercise of power and influence in the regulatory reform process. Ultimately, my
interest is to contribute to improving the institutional arrangements through which
society governs the expert knowledge of the health professions and makes this expert
knowledge widely available to health service users.
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In order to answer my primary research question, I framed a number of secondary
questions, to order and focus the research process:


What are the key features of occupational licensing or statutory registration of
the health professions and how does it operate in Australia? (Chapter 6)



What are the main changes that have occurred since the 1980s in the legislative
underpinnings, scope and governance of Australian health professions regulatory
regimes? (Chapter 11)



How have various forces – institutions, interests, ideas, individuals and context –
shaped the policy-making and regulatory reform processes and outcomes?
(Chapters 7, 8, 9 and 10)



In analysing these changes, what conclusions can be drawn about the
relationship between the health professions, the state and civil society? (Chapter
12).

1.5

Scope and definitions

Scope
This study begins with an examination of two state-level regulatory reform initiatives
that I managed as a policy analyst in the Victorian Department of Human Services – that
is, Chinese medicine registration and pharmacy ownership reform. This work spanned
the decade 1995–2005 The focus then shifts to the national level, as my policy role
expanded to encompass the COAG reform processes to establish the NRAS.
Definitions
Key terms requiring definition are ‘profession’, ‘policy’, ‘regulation’, ‘health professions
regulation’ and ‘health workforce regulation’.15
Freidson defines a ‘profession’ as ‘an occupation that controls its own work, is organised
by a set of institutions, and is sustained in part by a particular ideology of expertise and

15

Definitional issues relating to use of these terms are discussed more fully in Chapters 3, 4 and
5.
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service’ (1994: 10). For the purposes of this thesis, Freidson’s definition is preferred
since, unlike other definitions, it does not rely on licensing as a distinguishing feature.
While I accept the important place of licensing or statutory registration in the
professionalisation process, I do not accept the view that only those occupations that
have achieved statutory registration deserve the label ‘profession’.
When referring to individual members of a profession, I use the term ‘health
practitioner’ rather than ‘health professional’. This terminology is adopted in the Health
Practitioner Regulation National Law Act 2009 (the National Law), which defines a health
practitioner as ‘an individual who practises a health profession’, with fourteen
occupations defined as professions under the National Law.16
There are many definitions of ‘policy’ and ‘policy making’ and these are discussed in
Chapter 4.
Davies views ‘regulation’ as ‘a thoroughly slippery term’, with various definitions
emphasising different aspects (2004: 56). Black defines regulation as:
the sustained and focused attempt to alter the behaviour of others according to
defined standards or purposes with the intention of producing a broadly
identified outcome or outcomes, which may involve mechanisms of standard
setting, information-gathering and behaviour-modification (2002: 26).
Black’s definition views regulation as ‘decentred’ from the state, encompassing a variety
of methods of control (including those embodied in professions and professionalism)
and, thereby, encouraging consideration of ‘how actors other than the state might be
harnessed in the design of hybrid or ‘post-regulatory’ mechanisms’ (Black 2002: 2).

16

They are: Aboriginal and Torres Strait Islander health practice, Chinese medicine, chiropractic,
dental (the dental profession includes dentists, dental hygienists, dental prosthetists, oral
health therapists, and dental therapists), medical, medical radiation practice, nursing and
midwifery, occupational therapy, osteopathy, pharmacy, physiotherapy, podiatry,
psychology. From September 2017 with the (anticipated) passage of the Health Practitioner
Regulation National Law and Other Legislation Amendment Act 2017 (Qld), midwifery will be
recognised as a profession separate from nursing, and paramedicine will be included as a
under the National Scheme. This will bring to 16 the professions regulated under the National
Scheme, covering 23 separate health occupations.
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I accept the arguments of Black, Scott and others, that regulation should be defined
broadly and not limited to formal laws and rules (Black 2002; Scott 2004). However, the
focus of this study is on forms of regulation that involve the rules or interventions that
are supported by the authority of governments.17 Applying a narrow definition of
regulation enables a clearer link between regulation and policy in that regulation is a
type of policy instrument (Australian Government 2014: 29), a distinct type of policy that
‘entails identifiable forms and patterns of political conflict that differ from the patterns
that are regularly associated with policies of distribution and redistribution’ (Levi-Faur
2010: 4).
The term ‘health professions regulation’ is used in this thesis as shorthand term that
encompasses both the regulatory instruments (statutes, regulations) under which
persons who practise a health occupation are regulated, as well as the regulatory
institutions themselves. The term ‘health workforce regulation’ is slightly broader, in
that it picks up various models of occupational regulation (not just statutory regulation),
and regulation of the entire health workforce, not just those practitioners who are
members of the professions regulated by statute.
The occupational licensing or statutory registration laws enacted by the Australian states
and territories under which health practitioners must be registered in order to practise
their professions are examples of particular types of health workforce regulation. The
term ‘health professions regulator’ is used to describe a regulatory institution that is
established under and administers a statutory registration law. The terms ‘occupational
licensing’ and ‘statutory registration’ are used interchangeably throughout this thesis.
The term ‘jurisdiction’ is used as a shorthand term to describe a state, territory or
Commonwealth government.18

17

These include statutory rules, acts and regulations, Ministerial orders and directives, codes of
conduct, registration board issued codes and guidelines.

18

This is the case except when the term ‘participating jurisdiction’ is used in the context of
application of the National Law, where the term is defined to include all the state and
territory governments but not the Commonwealth Government.
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1.6

Study design and methods

This study applies a case study research design. Case studies are the preferred method
when ‘how’ and ‘why’ questions are being asked about a contemporary set of events
over which the investigator has little or no control (Yin 2009: 2). The method allows
examination of holistic and meaningful characteristics of real life events. It is most
valuable where a planned change is occurring in a messy real-world setting and when it
is important to understand why such interventions succeed or fail (Keen 2006: 113).
I commenced my candidature in 2003 and the research design evolved over time. While
the theme of the thesis was clear from the beginning, just about every element of the
research design was revised along the way.
I have defined the scope of the case under study broadly, that is, to examine changes in
the regime of occupational licensing of the health professions over a 30-year period
from the mid-1980s to 2015. The particular events chosen for study – regulatory reforms
that occurred during the study period – are considered ‘cases within the case’ or
‘embedded cases’.
The study is informed by and applies a range of ideas and theories drawn from the three
main fields of literature that provide the foundation for the study:


the professions (Chapter 3)



policy making (Chapter 4)



regulation (Chapter 5).

In presenting selected theories and frameworks from these fields of literature, my
intention is not to attempt a theoretical synthesis, that is, to evaluate how well the
various theories work either in themselves or in relation to each other. Instead, it is
simply to illustrate the complexity of the phenomena under study and to identify
elements of different theories that contribute insights and accord with my own
experience, observation and analysis of the events.
The conceptual structure of the thesis is organised around a number of ‘themes’, drawn
from the literature review. They are:
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Theme 1: The nature of ‘profession’ and the processes of professionalisation
Theme 2: The evolving nature of regulation and regulatory institutions
Theme 3: The dynamics of the policy change process
Theme 4: The changing relationship between the health professions, the state and
civil society
Theme 5: Institutional change in historical, cultural and socio-political context.
Within each of these themes, theories explored in the literature review are applied in
the embedded studies. The embedded studies are a combination of traditional case
studies and analytical pieces, addressing the following topics:
Paper 1 – Occupational licensing in Australia (Chapter 6)
Paper 2 – Regulation of Traditional Chinese Medicine in Australia (Chapter 7)
Paper 3 – Deregulation of pharmacy ownership in Victoria (Chapter 8)
Paper 4 – Regulatory reform in the context of a federation (Chapter 9)
Paper 5 – The establishment of the National Registration and Accreditation Scheme
(Chapter 10)
Paper 6 – The changing roles of profession and state in governance of the health
professions (Chapter 11).
The method used was document analysis. Each embedded study commenced with a
literature review and document collection. Content analysis was used to analyse the
content of statutes. Thematic analysis was used to assess other documentary evidence
such as parliamentary records, government policy documents and reports and
stakeholder submissions.
For the two initial case studies (Chinese medicine registration and pharmacy ownership),
I was granted access to the (then) Victorian Health Department files containing
submissions, correspondence and intergovernmental papers. For the studies on the
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NRAS, I accessed submissions and other documentary evidence on the relevant
government websites. This included communiqués detailing joint ministerial and
intergovernmental decisions.
1.7

Thesis structure

This thesis comprises 12 chapters, structured in four parts as follows:
PART A: Introduction and methodology
Chapter 1 is this introduction. Chapter 2 outlines the research methods, including the
rationale for case study selection and analysis.
PART B: Literature review
Chapters 3–5 comprise the three pillars or foundations of this study: the professions
(Chapter 3), policy making (Chapter 4) and regulation (Chapter 5). Relevant theories are
introduced and discussed and key themes identified. Gaps in the literature are
discussed, most notably the lack of adequate synthesis of theory concerning regulatory
reform as a specific kind of policy-making, and as it applies to health workforce
regulation.
These chapters focus principally on themes drawn from the intersection of the three
bodies of literature. In choosing theories of most relevance to the analysis, I draw on
ideas, theories and frameworks that have ready application to my own experience of
policy-making and regulatory-reform over a 30 year period.
PART C: The case study
Chapters 6–11 present the empirical materials. The six papers presented are a
combination of traditional case studies and analytical pieces. The focus of these chapters
is on regulatory reform projects which I managed or worked on during the 20-years from
1995–2015. Three papers have been published (Papers 1, 2 & 4).

35

Paper 1: A contested terrain – Occupational regulation of the health professions in
Australia (Chapter 6)
This paper was published under the title ‘Occupational regulation of health practitioners
in Australia’ in a book titled Allied Health Professions and the Law (Kennedy 2008). It
provides an overview of the state and territory occupational licensing laws that were in
force at the time the IGA was signed (2008), two years prior to enactment of the
National Law and establishment of the NRAS.
The paper addresses two key themes of the thesis: the nature of profession and the
process of professionalisation, and the evolving nature of regulation and regulatory
institutions.
Paper 2: An unexpected detour – How the Chinese medicine profession achieved
statutory registration in Australia (Chapter 7)
This paper was written in 2003 and published under the title ‘Regulation of Traditional
Chinese Medicine in Australia’ in a book titled Evidence-Based Health Policy: Problems &
Possibilities (Lin & Gibson 2003).
Written several years prior to the commencement of the COAG reform process, the
paper looks at the policy-making process through which the Chinese medicine
profession – a ‘complementary and alternative medicine’ (CAM) profession – was first
regulated by statute in Victoria.
The paper addresses two key themes of the thesis: the dynamics of the policy change
process, and the nature of profession and the process of professionalisation.
Paper 3: Wrong Way Go Back! Learning from the failed attempt of 2003–04 to
deregulate pharmacy ownership in Victoria (Chapter 8)
This paper was written in 2005 but departmental permission to publish as a journal
article was withheld at that time, as the issues were contested and I had a continuing
policy role in the sector.
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The paper examines the dynamics of change associated with the Victorian Government’s
attempt to implement NCP reforms – to partially deregulate the ownership of
pharmacies by lifting legislated restrictions on the number of pharmacies each
pharmacist could own in Victoria.
The paper addresses two key themes of the thesis: the dynamics of the policy change
process and the nature of profession and the processes of professionalisation.
The paper has been updated to take account of legislative changes in 2009–10
associated with the introduction of the NRAS and the Commonwealth Government’s
Competition Policy Review of 2014.
Paper 4: A fork in the road – Alternative paths to national registration for the health
professions under a federal system of government (Chapter 9)
This paper was written in 2006 prior to the COAG decision to establish the NRAS. It was
published in 2007 under the title ‘National models for regulation of the health
professions’ in the Journal of Law in Context. An earlier version was published by the
Australian Institute of Health Policy Studies in 2006.
The paper examines some of the pressures for reform which led to the COAG agreement
to introduce a national scheme to regulate the health professions. It also canvasses the
various legislative mechanisms available to establish a national scheme.
The paper addresses two key themes of the thesis: the evolving nature of regulation and
regulatory institutions, and the dynamics of the policy change process.
Paper 5: A critical juncture – The interplay of structural interests, policy entrepreneurs
and ideas that shaped the establishment of the National Registration and
Accreditation Scheme for the health professions (Chapter 10)
This paper was written in 2013–14. It examines the forces that shaped the development
and passage of the Health Practitioner Regulation National Law and the establishment of
the NRAS, in 2009–10.
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The paper addresses two key themes of the thesis: the dynamics of the policy change
process, and the relationship between the professions, the state and civil society.
Paper 6:

Who’s in the driver’s seat? From professional self-regulation and ‘club

government’ to network governance and more pluralist regulatory institutions
(Chapter 11)
This paper was written in 2013–14. It examines how the statutory arrangements for
regulation of the health professions have changed from 1985–2015. The focus is on
changes in the governance of regulators, their structure and administration, their
powers and functions and the accountability arrangements under which they operate.
The paper addresses two key themes of the thesis: the changing relationship between
the professions, the state and civil society, and the evolving nature of regulation and
regulatory institutions.
PART D: Conclusions: The slow march of democracy – Insights from 30 years of reform
in health professions regulation in Australia
Chapter 12, the final chapter, presents a synthesis of the embedded studies, the
discussion and conclusions. The chapter sets out key insights from the study about the
changing nature of regulation of the health professions. It suggests an identifiable
trajectory of change in the way the health professions are regulated and proposes some
directions for further reform.
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CHAPTER 2: STUDY DESIGN AND METHODS
‘In order to understand a thing, one must change it.’ (Mies 1991: 63).
2.1

Overview

This chapter describes the study design, including the scope of the literature review,
how the boundaries of the case were determined and the methods used to collect and
analyse the study data. Limitations of the methodology and methods are presented, in
particular, the potential for bias arising from the role of the researcher as an actor in the
events studied. The chapter concludes by outlining the non-sequential and iterative way
in which the design and conduct of the study was undertaken.
2.2

The interpretive paradigm

As Pope and Mays note, in public policy and health services research, questions of
ontology and epistemology are often embedded in, and determined by, the subject of
study and the methods selected (2006: 3).
This study sits at the intersection of three main disciplines: the professions, policy
making and regulation. No single overarching theoretical perspective is applied. Instead,
a synthetic approach is preferred – one that draws from a range of relevant theories
from the three disciplines and beyond to explain the phenomena, across micro
(individual), meso (organisational) and macro (societal) levels.
While some may be critical of such a theoretically eclectic approach, there is no single
theory or theoretical perspective that adequately explains the complex historical
phenomena studied. Theories drawn from the three bodies of literature (reviewed in
Chapters 3–5) ‘sensitised’ the researcher to the questions examined in the study. This
approach:
values a dialogue between theory and evidence, an analysis that is both richly
empirical and theoretically informed and which uses theory to inform analysis
and to sensitise it to the complexity of the process of change (Lewis 2005: 2).
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Beyond the interpretive framework adopted, Denzin and Lincoln maintain that the
researcher asks how the practices of qualitative inquiry can be used to help create a free
democratic society (2005: 375). Similarly, Ezzy considers that qualitative methods can be
politically significant for oppressed groups, contributing to a more just and equitable
society (2002: 34). Implicit is the view that improvement is possible and desirable.
Consistent with this, the desired outcome of this study is to contribute to a better, fairer,
more efficient and more participatory system of governance of the health professions
(Braithwaite et al 2007: 1).
2.3 The literature review
Separate literature reviews were undertaken for each of the papers presented in
Chapters 6–11. At the beginning of the study, these reviews focused primarily on the
three key fields: the professions, policy making and regulation. However, towards the
end of the study, a more extensive literature review was undertaken to inform synthesis
of the empirical materials. This more extensive review is presented in Part B Chapters 3–
5. There is necessarily some repetition.
While material from the early chapter-specific reviews was revisited, the later review
ranged more broadly, drawing on material from other disciplines such as economics,
leadership theory, organisational behaviour and political science. It focused on theories
and frameworks that could assist the process of synthesis, the search to make sense of
the experience embodied by the case studies, and understanding of how things are
connected in the real world.
Figure 2.1 below shows the main fields of literature reviewed, and the area of
intersection of interest, that is, professions regulatory policy.
The five key themes drawn from the literature and outlined in Chapter 1 were used to
synthesise, organise and present the findings and conclusions.
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FIGURE 2.1: Fields of literature reviewed for this study

2.4

Case study research design and case selection

Why case study research design?
As Yin points out, selection of a suitable research method depends on the types of
research questions, the extent of investigator control over events, and the focus on
contemporary, as opposed to historical, phenomena (2009: 2).
Yin defines a case study as an empirical inquiry that investigates a contemporary
phenomenon in depth and within its real life context, especially when the boundaries
between the phenomenon studied and its context are not clear (2009: 18). It is an allencompassing method that covers the logic of design, data collection techniques and
specific approaches to data analysis (Yin 2009: 18).
Yin sees case studies as the preferred method when ‘how’ and ‘why’ questions are being
asked about a contemporary set of events over which the researcher has little or no
control (2009: 2). Case study research allows examination of the holistic and meaningful
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characteristics of real-life events. According to Keen, case study research is most
valuable where a planned change is occurring in a messy real-world setting and it is
important to understand why such interventions succeed or fail (2006: 113). Since such
features are characteristic of policy making and regulatory reform, many writers see
case study research design as particularly useful in empirical studies of public policy
(Allison 1971; Jones 1991; Jordana & Levi-Faur 2004; Lin & Gibson 2003; Parsons 1995;
Polsby 1984).
Polsby suggests that case studies are ‘a practical halfway house between arrant
speculation and arid precision’ and ‘the strategy of laying out case studies and searching
for ideas about the experience they embody seems not only defensible but desirable’
(1984: 6).19
Case selection – A single case or multiple cases
One of the first steps in case study research design is to determine the boundaries of the
case and whether a single or multiple cases are to be studied. This shapes the study and
influences the analysis, particularly the logic that links the data to the propositions.
Methodologists such as Yin recognise that ‘processes’, ‘organisations’ or ‘events’ can
constitute a ‘case’ (2009: 17). In this study, case selection raised some complexities, in
part because of the extensive body of material spanning 30 years available for study, but
also because of the iterative nature of the research process in which findings were
published over a period of 14 years.

19

Polsby states that on the one hand, case studies ‘provide empirical constraints that can guide
speculation away from the embroidery of the genuinely idiosyncratic; on the other they can
stimulate the production of ideas about how things are actually connected in the real world as
a preliminary to more rigorous empirical demonstration. So long as our stock of ideas about
policy initiation is relatively primitive, and so long as we are still learning and disagreeing
about what a policy is and what an initiation is, the strategy of laying out case studies and
searching for ideas about the experience they embody seems not only defensible but desirable
(1984: 6).
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Two approaches to defining the boundaries of the case were considered.20 Ultimately I
settled on a single, instrumental case study design, with the scope of the case defined
broadly, that is, to examine reforms to the regime of occupational licensing of the health
professions from the mid-1980s to 2015. According to Steinmo, this in-depth case
analysis fits comfortably with an historical institutionalist approach (2008: 118) where
the aim is not to build and test theory in order to predict events, but rather, as
Rueshemeyer notes, to explain and understand important and relatively rare real world
events, in order to test theoretical propositions and offer persuasive causal explanations
(2003: 317–18). In fact, Steinmo considers meaningful prediction to be impossible
‘because of contingency, and the complex interaction of interdependent variables over
time’ (2008: 133–34).
As is not unusual in qualitative research, the research design evolved over time. As Stake
notes, ‘however we originally define the case, the working definition changes as we
study’ (2005: 460). Thus, in this study, some of the papers were researched and written
using a traditional case study approach (the Chinese medicine, pharmacy ownership and
NRAS papers) while the remaining papers were written as analytic pieces.

20

In Yin’s schema, the study could be structured either as a single case, that is, reform of
occupational regulation in Victoria over a 30-year period – with embedded units of analysis
(for instance on Chinese medicine regulation, pharmacy ownership, and the establishment of
the NRAS) – or, as a ‘holistic’ multiple-case research design with each of the above elements
considered a separate case study. Yin considers single- and multiple-case designs to be
variants within the same methodological framework (2009: 53). However, I find Yin’s
distinction between ‘holistic’ and ‘embedded’ multiple-case study design somewhat
confusing and consider that his rationale for single- versus multiple-case designs sets up an
artificial dichotomy. As Stake notes, researchers will call anything they please a case study
and the more the object of study is a specific, unique, bounded system, the greater the
usefulness of the case study method (2005: 445).
Stake also refers to terms such as ‘multiple case study’ or ‘collective case study’ when a
number of cases are studied jointly in order to investigate a phenomenon, population, or
general condition (2005: 445). However, he notes that even with singular case studies there
are choices to be made about the particular events to be studied, and these can be
considered ‘cases within the case’, that is, ‘embedded cases’ or ‘mini-cases’. Stake
emphasises the merits of the single case study. It may be an ‘intrinsic case study’, that is, one
which is undertaken to gain a better understanding of this particular case, or it an
‘instrumental case study’ designed to provide insight into an issue or to draw a generalisation
(2005: 445).
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As outlined in Chapter 1, the initial focus of the study was the Victorian regulatory
arrangements for the health professions. However, from 2005 the scope shifted to the
national stage, encompassing health professions regulation across Australia. This arose
from my own transition from working as a policy analyst solely on the Victorian
regulatory initiatives, to working as a member of the various national project teams that
designed and then implemented the NRAS.
Selection of ‘embedded cases’
Whether a case study is structured with ‘embedded units of analysis’, or ‘cases within
the case’ (embedded cases), the question arises as to sampling, that is, how are these
elements to be selected and how many are necessary or sufficient for the study.
Research resources limit the number of embedded cases (Stake 2005: 451; Yin 2009: 53).
While various writers acknowledge that statistical sampling logic does not apply (Keen
2006; Stake 2005; Yin 2009), approaches to case selection differ. Yin’s view is that each
case should be carefully selected so that it either predicts similar results (a literal
replication) or predicts contrasting results but for anticipatable reasons (a theoretical
replication) (2009: 54).21 As outlined above, this does not sit comfortably with an
historical institutional lens.
Suggesting that selection by sampling of attributes should not be the highest priority,
Stake sees factors such as balance, variety and ‘opportunity to learn’ as more important.
He encourages researchers to choose the case from which we feel we can learn the most
(2005: 451). He proposes the ‘singular case’ as a conceptual structure that is organised
around a number of ‘key issues’ (which could also be considered as subsections,
dimensions, domains, or theories) and analysed as ‘a complex entity located in a milieu
or situation embedded in a number of contexts or backgrounds’ (Stake 2005: 448–49).

21

According to Yin, each individual case study consists of a ‘whole’ study in which convergent
evidence is sought regarding the facts and conclusions for the case. The conclusions of each
are then considered to be information that needs replication by other individual cases. Both
the individual cases and the multiple-case results are then the focus of the summary of
results (the cross-case analysis) (2009: 56). Yin suggests selecting a number of cases sufficient
to demonstrate an ‘effect’, and that this is a matter of choice and the resources available
(2009: 58).
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Stake’s approach provided the best fit for structuring this study. The ‘key issues’ were
generated from a combination of ‘key themes’ distilled from the literature review and
from ‘foreshadowed problems’ identified from my own direct observation of, and
involvement as an actor in, the regulatory reform processes (2005: 448).
Appendix 2.1 sets out the sampling frame. With 15 regulatory reform initiatives to
choose from, spanning 30 years, two main criteria guided selection of the embedded
studies. The first was purpose, that is, the cases needed to illustrate the general
phenomena of the dynamics of change associated with regulatory reform in
occupational licensing of the health professions. Each reform initiative resulted in
legislative change to the occupational licensing regime in Victoria. The second criterion
was convenience, that is, the cases selected were recently completed regulatory reform
projects undertaken or initiated by the (then) Service and Workforce Planning Branch of
the Department of Human Services Victoria (DHS) where I was employed. All were
projects for which I had management and policy analysis responsibility. This offered a
richness of available data, observation and insight – and therefore the greatest
opportunity to learn – however, it raised ethical issues concerning my role as actor and
analyst. These issues are discussed below.
To summarise, the case presented here is singular but has elements or sub-sections that
I have labelled ‘embedded cases’ for ease of reference. The embedded cases are a
combination of traditional case studies of regulatory reform projects (Chapters 7, 8 and
10) and analytical pieces (Chapters 6, 9 and 11).
2.5

Data collection and analysis

Keen sees a distinctive feature of case study research as the use of multiple methods
and sources of evidence, including interview, analysis of documents and direct
observation, sometimes combining quantitative and qualitative methods (2006: 112).
Two sources of evidence were used in this study: documents, and personal observations
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arising from my role as an actor in the reform processes.22 While case study research
often includes interviews with key informants, for the reasons discussed below, I
decided not to include interviews as part of the methodology.
Document identification
Each embedded case commenced with document collection and analysis. The time
period selected for the document search varied with each case study and is detailed in
each of the papers. The documents were of the following types:


government or departmental publications



acts and regulations (current and repealed)



parliamentary papers, including debates, speeches and committee reports



policy papers



ministerial communiqués



government press releases



stakeholder submissions



media articles and transcripts



archival records.

I located primary and secondary sources and commentary on the regulatory schemes via
government search facilities such as the Victorian Government Library Service’s Report
Watch for Health and Human Services, government websites, university library
catalogues and other search engines such as Google Scholar and PubMed. Targeted
searches were undertaken of relevant state, territory and Commonwealth government
websites for statutes and regulations, policy documents and reports. Links on most
government websites enable location and downloading of relevant legislation and
government reports. These sites also link to the relevant regulatory authorities where
further information is generally available on policies, procedures and guidelines
concerning the regulatory arrangements. Since most jurisdictions periodically conduct

22

Yin identifies six sources of evidence typically used in case study research: documents,
archival records, interview, direct observation, participant observation, and physical artefacts
(2009: 98).
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regulatory reviews and amend their legislation, I also checked the websites for updates
from time to time.
I conducted manual searches, using government reports, journal articles and books I had
already located that were relevant to the topic. Given the scale and breadth of the
literature, I ‘triaged’ documents for the literature review by following up references to
published research, inquiry reports and commentary in policy documents that focused
on the themes of interest.
From the document search, I compiled a chronology of key events for each case and a
list of key stakeholders.
For the early cases (Chinese medicine and pharmacy), I secured permission to access
departmental files containing submissions and ministerial and government committee
papers. For the later cases on the NRAS, I was not reliant on material from departmental
files because the submissions and other important documentary evidence were
published on government websites; this included records of ministerial decisions in the
form of ministerial council communiqués.
Document analysis
Document analysis is a useful methodology for policy research as, according to
Alaszewski, it offers an authenticity which is difficult to gain through other methods
(2013: 72). However, Yin warns about ‘biased selectivity’ if collection is incomplete, and
‘reporting bias’, that is, the unknown bias of the author of the documents (2009: 102).
For Alaszewski, the defining characteristic of documentary research is that the
researcher draws on documents created by others (2007: 58). However, a number of
departmental documents drawn on or referred to in this study were written by me in my
role as policy analyst. These documents are identified in Appendix 2.2 and the extent of
my involvement in their production is set out.
Yin suggests that the most important use of documents is to corroborate and augment
evidence from other sources (2009: 103). However, in this study, document analysis of
legislation was a primary method for identifying ways in which governance and powers
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of health professions regulators and their relationship with the state have changed over
time.
The main types of document analysis used in this study are content analysis and
thematic analysis.23 Content analysis was used to analyse the content of legislation, and

23

While different schemas are available to categorise types of document analysis, there is
considerable overlap in the definitions of terms and their application.23 For instance,
Alaszewski distinguishes three types of document analysis: statistical analysis, in which
coding of data creates a dataset that can be analysed using statistical methods to identify
relationships between the variables and demonstrate that they are unlikely to be a product of
chance; content analysis, in which the constituent units within a text are identified and coded
to isolate the information contained, or to identify emerging themes and issues, and
structural analysis (which includes conversational analysis and narrative analysis), in which
the similarities and differences between the structures of each text are identified and
explained and this is used to create a form of social reality (2013: 75–77).
Kellehear proposes three principles of pattern recognition in the context of unobtrusive
methods generally: content analysis, thematic analysis and semiotic analysis (1993: 48).
Content analysis, unlike other more comprehensive forms of research, is confined strictly to
consideration of the content of texts and not with their production, reception or effects. It
allows systematic categorisation of data based on standardised coding procedures and
instructions. Ezzy describes it as deductive in nature, that is, the categories of analysis are
developed through logical deduction from the pre-existing theory and this theory is tested
against empirical data (2002: 82). Berelson suggests that three assumptions are inherent in
content analysis: 1. That inferences about the relationship between intent and content can
be made, that is, that knowledge of the content can be used to accurately deduce noncontent issues. Therefore, the underlying purposes or intentions of the author are reflected
in the content. 2. That the study of the manifest (explicit) content is meaningful, and that the
meanings assigned to the categories by the analyst are indeed the same meanings intended
by the author and/or understood by the audience. 3. That the quantitative description of the
content is meaningful and that, in fact, the frequency of occurrence of various characteristics
of the content is an important factor in the communication process (1971: 18–20). Thus
content analysis should be undertaken when the relative frequencies of categories are
relevant to the issues under investigation (1971: 20).
In thematic analysis, the researcher looks for themes of important messages inherent in the
material. Emerging themes are then used as the categories of analysis. Frequency is not a
major concern, as it is in content analysis – ‘the position of the idea in the narrative’ is more
important (Rice & Ezzy 1999: 106). Rice and Ezzy state that semiotic analysis goes a step
further in that researchers look for the ‘hidden’ agenda within the narrative material,
attempting to reveal what is not said, so that repressed and suppressed meanings may
become clear (1999: 106). The literature also describes discourse analysis, that is, ‘an
interpretive and culturally anchored approach that seeks to elucidate the deeper meanings
and significations of … narratives’ (Chapman 1998: 484). Chapman has described discourse
analysis as focusing on the language, images and inter-textual discourses that are drawn
upon to create meaning in a given text, noting that the wider belief systems giving meaning
and structure to the texts are identified through this process of analysis (1998: 484).
Comparing discourse analysis with content analysis:
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thematic analysis for assessing other documentary evidence such as parliamentary
records, government policy documents, reports and stakeholder submissions.
Content analysis of legislation provided textual evidence of changes in laws, while
thematic analysis of other documents shed light on the underlying purposes or
intentions of lawmakers in framing the legislation, the application of the law in practice,
how it was viewed by affected parties and what changes occurred over time, and why.
Of particular interest were ministerial speeches and parliamentary debates during
passage of relevant legislation, reports from government reviews and regulatory
authorities responsible for administering the legislation, decisions of the courts/tribunals
in applying the legislation, and media coverage of the regulatory reviews and passage of
legislation.
Actor as analyst
Literature on participant observation (PO) was reviewed for this study (Dawson 2009;
Field 1991; Fox 1989; Pope & Mays 2006; Rice & Ezzy 1999; Yin 2009). While this
literature is useful, it does not adequately characterise the role of actor as analyst as
reflected in this study.24
For instance, while working in the field, I was not participating as a researcher, and
unlike a participant observer, I did not keep field notes or a detailed diary during any of
the reform processes examined. It was only after each of the reform processes were
complete (in each of the case studies, at least 12 months had elapsed) that I reflected
on, analysed and wrote up the events.

Discourses are sited within the historical and cultural contexts in which they are
produced and reproduced and are understood by reference to these contexts … Content
analyses are far more constrained and limited in their ambition. They seek simply to
examine frequencies of what their practitioners allege to be the surface, manifest or
overt (as opposed to the latent or covert) content of texts (Chapman 1998: 484).
24

Gans comes the closest to describing the role. He describes three types of participant
observation: the first where the researcher acts as an observer, second where the researcher
participates, but as a researcher, and third, where the researcher participates, but
temporarily abdicates his study role and becomes a ‘real’ participant. After the event, his role
reverts back to that of an observer (1962: 338–39).
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For this ex post facto analysis, I had the benefit of the archival record of my own emails,
as well as documentation held by the department. This material included formal
decisions and actions arising from jurisdictional decision-making fora such as COAG, the
Australian Health Ministers’ Advisory Council (AHMAC), ministerial advisory committees
and governance committees; submissions received; correspondence in an out, and
documents associated with the development and publication of policy papers,
consultation papers and final reports and recommendations. Since the department
hosted the COAG Health Working Group’s Task Team and the National Registration and
Accreditation Implementation Project Team, I also had access to the working files of
these project teams.
Ezzy observes that personal experience typically shapes the definition of the research
problem and the method used to collect and analyse the data; and is also a source of
data about the research problem (2002: 153). As an actor in the process, I had access to
venues, events and players that would otherwise be inaccessible.
Yin points to the advantages afforded by the opportunity to perceive reality from the
viewpoint of someone ‘inside’ the case study rather than external to it (2009: 112).
Redman’s case study, ‘The Dance of Legislation’ (1973) demonstrates the strengths of
the insider as researcher, which:
… provided great insight into the daily operations of Congress – from the
introduction of a bill to its eventual passage, ... containing information about
insiders’ roles that few persons have been privileged to share (Yin 2009: 112).
Gans’ case study titled ‘The Urban Villagers’ concluded that of all the sources of
evidence, the participant role turned out to be the most productive in that it is the only
method that enables the researcher to get close to the realities of social life (1962: 350).
Hughes sees advantages of the participant researcher over interview studies, in
situations where informants are unwilling to talk or find it difficult to describe an
unfolding or complex social process: it ‘can help identify real-world factors that may slip
below the gaze of experimental or survey research’ (2013: 109). The same advantages
apply to the actor as analyst.
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Hughes also notes the disadvantages, including the risk of ‘naïve realism’, that is,
overlooking the role of the actor in ‘interpreting’ or making sense of the data, and
particularly the potential for bias associated with differential focus and selective
perceptions on the part of the researcher (2013: 109). The same disadvantages apply to
actor as analyst.
Polsby counters concerns about the risk of bias (1984). He describes ‘the Rashomon
Problem’ widely encountered in non-experimental social research, whereby everybody
has a more or less coherent, but slightly different, version of the same sequence of
events:
Events do not have intrinsic shapes, except in a trivial sense, and the original
arrangement of them probably does as much violence to their intrinsic ordering
as a subsequent retelling with a different purpose or audience in mind (Polsby
1984: 9).
Noting these different perspectives, questions of rigour and bias are addressed further
below.
2.6

Case analysis and presentation

In singular case studies such as this, replication logic is not applied and generalisation to
broader theory is theoretic or analytic rather than statistical (Mays & Pope 2006: 94; Yin
2009: 41–43).
Adopting Stake’s framework, the conceptual structure of this study is organised around
‘themes’ and ‘contexts’ which contribute to making relationships understandable (2005:
449). The key themes for this study have been drawn from and are discussed in the
literature review and are variously addressed in the embedded studies. They are:
Theme 1: The nature of profession and the processes of professionalisation
Theme 2: The evolving nature of regulation and regulatory institutions
Theme 3: The dynamics of the policy change process
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Theme 4: The changing relationship between the professions, the state and civil
society
Theme 5: Institutional change in historical, cultural and socio-political context.
Each embedded study has a primary theme and at least one secondary theme. Under
each theme, a number of frameworks or theories explored in the literature review are
applied. In choosing which theories to bring to the analysis, I selected those that ‘ring
true’, that is, those that seemed to fit with my experience of the policy-making and
regulatory reform processes.
Figure 2.2 sets out how the key themes generated by the literature review mapped to
the embedded studies in Chapters 6–11 (PART C) and Chapter 12 (PART D). The
concluding Chapter 12 is a synthesis of all the themes addressed in each of the
embedded studies.
FIGURE 2.2: Key themes addressed in embedded studies (Part C) and concluding
chapter (Part D)
Chapter
PART C
Chapter 6
(Paper 1)

Embedded studies

Key themes

A contested terrain –
Occupational regulation of the
health professions in Australia

Chapter 7
(Paper 2)

An unexpected detour – How
the Chinese medicine profession
achieved statutory registration
in Australia

Chapter 8
(Paper 3)

Wrong Way Go Back! Learning
from the failed attempt of
2002–04 to deregulate
pharmacy ownership in Victoria

Chapter 9
(Paper 4)

A fork in the road – Alternative
paths to national registration
for the health professions under
a federal system of government
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Primary: The nature of profession
and the processes of
professionalisation
Secondary: The evolving nature of
regulation and regulatory
institutions
Primary: The dynamics of the policy
change process
Secondary: The nature of profession
and the processes of
professionalisation
Primary: The dynamics of the policy
change process
Secondary: The nature of profession
and the processes of
professionalisation
Primary: The evolving nature of
regulation and regulatory
institutions
Secondary: The dynamics of the
policy change process

Chapter
PART C
Chapter 10
(Paper 5)

Chapter 11
(Paper 6)

Embedded studies

Key themes

A critical juncture – The
interplay of structural interests,
policy entrepreneurs and ideas
that shaped the development of
the National Registration and
Accreditation Scheme for the
health professions
Who’s in the driver’s seat? From
professional self-regulation and
‘club government’ to network
governance and more pluralist
regulatory institutions

Primary: The dynamics of the policy
change process
Secondary: The changing
relationship between the
professions, the state and civil
society

PART D
Chapter 12 The slow march of democracy –
(Conclusion) Insights from reforming health
professions regulation in
Australia

2.7

Primary: The changing relationship
between the professions, the state
and civil society
Secondary: The evolving nature of
regulation and regulatory
institutions
Primary: Institutional change in
historical, cultural and socio-political
context
Secondary: All

Ethics, rigour and bias

As this study did not involve human subjects and no interviews were conducted, ethics
approval was not required. However, ethical issues arose because of my role as a policy
analyst in the events studied and it was difficult to separate these from the questions of
rigour and bias.
Goodwin sees the advantages of being an ‘insider’: problems of access are eased, and
the researcher is familiar with the community being studied, the nomenclature being
used, and the demands of the policy environment being studied (2006: 54). Being an
actor in the process provided a particular lens that has shaped the construction of the
research, including the focus of the literature review, theories considered relevant to the
study, research design, methods and data considered important to collect, as well as
interpretation of the results and conclusions. My analysis of the data is selective, not
least because I was present in many, but not all, decision-making forums.
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Figure 2.3 summarises my role in the various regulatory reform projects included in this
study.
FIGURE 2.3: Summary of the author’s role in the regulatory reform projects in this
study
Regulatory reform
projects
Review of
Traditional Chinese
Medicine 1994–
2000

Role







Pharmacy Act
Review
2002–04







Victorian Review of 
Health Practitioner 
Legislation 2002–

05


National
Registration and
Accreditation



Project manager for the Review 1994–2000
Executive Officer to the Ministerial Advisory Committee on
Traditional Chinese Medicine (TCM MAC)
As a policy analyst, I:
– analysed submissions
– provided policy and other advice to Minister and TCM
MAC throughout five-year review
– drafted TCM MAC’s discussion paper and final report
– wrote speeches for Premier, Minister and Parliamentary
Secretary for launch of final report
– wrote papers to AHMAC seeking jurisdictional
agreement on registration of TCM profession
Victorian member on AHMAC Working Group on Criteria for
Registration of Unregulated Health Professions that assessed
the case for regulation of the profession of TCM
Instructing policy officer for preparation and passage of
Chinese Medicine Registration Act 2000 (Vic)
Departmental officer responsible for managing
implementation of Act
Manager of review team
Oversaw preparation of consultation paper, submissions
analysis and policy analysis
Prepared final report and policy recommendations for reform
Instructing policy officer for preparation and passage of
Pharmacy Act 2004 (Vic)
Departmental officer responsible for managing
implementation of Act
Manager of review team
Prepared discussion paper and final report
Analysed submissions and prepared advice to Minister on
reforms
Instructing policy officer for preparation and passage of
Health Professions Registration Act 2005 (Vic)
Departmental officer responsible for managing
implementation of Act
Member of policy team, prepared relevant sections of the
Victorian and AHMAC submissions to Productivity
Commission’s Australia’s Health Workforce review
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Regulatory reform Role
projects
Scheme
 Policy analyst on COAG Senior Officials Health Working
2004–12
Group’s Task Team on national registration
 Drafted sections of the IGA of 2008
 Policy analyst on NRAS Project Team
 Prepared most of the policy papers on shape of proposed
scheme for public release
 Analysed submissions and prepared advice for crossjurisdictional committees, ministers and COAG
 Attended some cross-jurisdictional decision-making forums
 Advised on methodology for assessment of ‘partiallyregulated’ professions for inclusion in NRAS, including Chinese
medicine
 Lead jurisdiction representative for managing transition of
Chinese Medicine profession to national registration.

Ethical challenges for the actor as analyst
In light of my roles as a public servant and principal policy analyst with the department,
a threshold question was whether I should research regulatory reform projects that
were conducted by the department.
I could have chosen to focus on regulatory reform projects with which I had little or no
involvement. Alternatively, I could have focused on projects where more time had
elapsed between the passage of the legislation and the research. However, the subject
matter with which I was dealing was so compelling and the institutional reforms of such
significance that I felt the story needed to be told, and told from the perspective of an
insider involved over an extended timeframe, rather than merely reflecting on single
events. For these reasons, I felt I was ‘in the box seat’ with insights few others would
have, not only because of my role, but also because of the longevity of my involvement
at the centre of the reform effort. Such longevity is a rarity in the public service. I felt the
opportunity to contribute my experience was important enough to warrant grappling
with the ethical issues raised.
As outlined earlier, the methodology literature offers little guidance on the ethical issues
associated with the researcher who is an actor in the events studied.
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Goodwin discusses the dilemmas of the practitioner as researcher, in stepping back and
observing the setting from a research perspective (2006: 59). For instance,
confidentiality is a problem in document analysis where the researcher has access to
documents marked ‘confidential’ that are not on the public record. While these
documents may inform the analysis, they cannot be directly quoted or referenced
(Goodwin 2006: 56). Where to draw the boundaries of confidentiality is problematic,
particularly where the researcher has had rapport with participants in the policy process.
‘Allies are expected to keep secrets and respect proprietary boundaries between public
and private’, whereas researchers may want to expose these very secrets and
boundaries (Goodwin 2006: 57).25
Despite these dilemmas, dual actor/analyst roles are increasingly common as case study
research becomes more popular. Lin and Gibson acknowledge this trend, arguing that
such researchers make no attempt to present their views as those of disinterested
analysts, that evidence takes on meaning and power when it is used in arguments, and
that this process is unavoidably social and political (Lin & Gibson 2003: xxiv). Policy
studies are arguably richer as a result.
A key strength of this study is in fact the involvement of the researcher as an actor in the
policy change process, over an extended time period, as distinct from a single policymaking episode. There were, however, two main ethical challenges. The first, as noted
above, was how to reconcile my role as a researcher with my role as a policy analyst and
an actor in the process – particularly when fellow actors in the process were not formally
advised that I would be researching the events or that I had permission to access
documents some of which were not in the public domain.
The second ethical challenge related to the policy analyst role itself, which is conceived
quite differently to the traditional role of the researcher. As Goodin, Rein and Moran
25

Ezzy’s discussion of the need to include the personal experience of the researcher in the write
up of research is instructive (2002: 153–56). He claims that the standard ethical expectations
of complete anonymity and confidentiality are not feasible in all forms of research: ‘As with
all disclosure of participants’ experience in qualitative reports, disclosure of the researcher’s
experience should weigh the benefits of disclosure, such as increased plausibility and rich
data, against the costs, such as public exposure of potentially confidential information’ (2002:
155–56).
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argue, policy analysts are never mere ‘handmaidens to power’. ‘It is part of their job, and
a role that the best of them play well, to advocate the policies that they think right’
(2006: 7). The policy literature describes the ‘policy entrepreneur’ as one who is actively
involved as a change agent attempting to achieve a particular result or results (see
further discussion on this in Chapter 4).
Despite the fact that I was a doctoral candidate completing coursework during the
reform processes examined in this study, I was not engaged in research while the
regulatory reforms were underway. My research role was separated in time, as I came
later to reflect on and analyse the events and experiences.
Reflexivity
Mays and Pope describe reflexivity as sensitivity to the ways in which the researcher and
the research process have shaped the data collected, including the role of prior
assumptions and experience which can influence the research (2006: 89). They suggest a
number of ways for the researcher to improve reflexivity: keeping a personal research
diary alongside the data collection and analysis; making personal and intellectual biases
plain at the beginning of the research report; and identifying and discussing the effects
of personal characteristics (such as age, gender, social class and professional status) on
the data collected and the ‘distance’ between the researcher and those researched
(Mays & Pope 2006: 89).
For Hertz, issues of voice and reflexivity are central to contemporary qualitative research
and dealing with these issues provides a similar function to traditional concerns about
acting ethically towards respondents (1996: 3–9). Ezzy argues that there is no escaping
that ‘the self is always an abiding influence in and on our writing’ and that ‘all research is
profoundly influenced by the identity, values and worldview of the researcher’ (2002:
150). He considers that writing the self into research reports enhances the authenticity
of the research (Ezzy 2002: 154).
Rice and Ezzy observe that phenomenologists promote experience as a basis of knowing
(1999: 176). Stake sees the essence of qualitative understanding as experiential
knowledge. This, he argues, can enhance the reader’s experience of the case because
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the researcher’s narrative provides the opportunity for ‘vicarious experience’, allowing
the reader to extend their perceptions of happenings and ‘feeding into the most
fundamental processes of awareness and understanding’ (2005: 455).26 Stake suggests
that understanding the case as personal experience depends on whether it can be
‘embraced intellectually by a single researcher’ – if the researcher can become
‘experientially acquainted’ with the case, it is then ‘embraceable’ (2005: 455). Stake
implies that this is preferable to the researcher who depersonalises the assignment,
relying more on instruments and protocols so that the case is ‘beyond personal
embrace, beyond experiential knowing’ (2005: 455).
In this process of experiential knowing, Stake argues that self-challenging of the
researcher’s frame of reference and cultural bias is essential (2005: 461). Malinowski
distinguishes between arriving with a closed mind and arriving with an idea of what to
look for (1984: 9). He encourages researchers to bring problems with them into the field,
mould theories according to facts, and see facts in their bearing upon theory. He argues
that a researcher’s ‘foreshadowed problems’, based on good training in theory and
acquaintance with the latest results is not the same as being burdened with
‘preconceived ideas’:
Preconceived ideas are pernicious in any scientific work, but foreshadowed
problems are the main endowment of a scientific thinker, and these problems are
first revealed to the observer by his theoretical studies (Malinowski 1984: 9).
Reducing bias and increasing reflexivity
To summarise, I have endeavoured to reduce bias and increase reflexivity in a number of
ways. First, while I came to this research with knowledge of the health professions and
ideas about the dynamics at play in the reform processes, the extensive review of the
literature was particularly helpful, as Malinowski describes, in challenging my ideas and

26

Stake labels this phenomenon ‘naturalistic generalisation’, whereby ‘people make some
generalisations entirely from personal or vicarious experience … enduring meanings come
from encounter, and they are modified and reinforced by repeated encounter’ (2005: 454).
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creating a mindset that was open to different explanations of the meaning the reforms
(1984).
Second, I have used document analysis as the principal source of evidence, to inform
analysis of the reform process. All documents were accessed with permission from
departmental files and are accessible under Victorian Freedom of Information (FOI) law.
I decided not to conduct interviews with key informants, since my role in the reform
processes and my working relationships with key informants could have compromised
the interview data collected as well as my ongoing role as a policy analyst.
Third, concerns about actors being ‘spied upon’ are lessened when documentary
evidence is the primary source and analysis is made ex post facto. As I wrote all the case
studies following completion of the relevant regulatory reform process, there was
temporal separation between my role as a policy analyst and actor and my role as a
researcher.
Fourth, I obtained permission from the department27 to publish of each of the papers as
well as the full thesis.
Fifth, analysis of the case through a number of embedded case studies provided the
opportunity for triangulation of the descriptions and interpretations throughout the
period of study (Stake 2005: 443–44).
Sixth, I sought colleagues who had also worked on the various reform projects as thesis
readers (ten in number). These colleagues checked the case studies for any errors of fact
and provided feedback on my analysis of the events.
Finally, I endeavoured to cultivate a mindset of ‘conscious partiality’28 (Bergen 1993:
201; Rice & Ezzy 1999: 20), using supervision sessions to challenge my analysis and

27

Now the Victorian Department of Health and Human Services.

28

This term is used by Bergen in the context of use of in depth interviews.
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conclusions. As a fellow actor in a number of the reform processes, my supervisor
brought her own insights.29
2.8

How the research was done

For many researchers, the logical and sequential form in which research is reported
bears little relation to the way the research was done (Gibson 2003: 74). This is certainly
the case here.
I commenced my candidature in 2003 and, while the theme of the thesis was clear from
the beginning, every element of the research design was reviewed and revised along the
way. A literature review was undertaken for each publication, its scope focused on the
requirements of the publication. The order in which the publications are presented in
this thesis is not the order in which they were prepared or published. Figure 2.4 sets out
the chronology.
FIGURE 2.4: Chronology for preparation and publication of papers
Timing of
events

Chapter Paper
7
8

9
6
10
11

29

Regulation of Traditional Chinese
Medicine in Australia (Paper 2)
Deregulation of pharmacy
ownership in Victoria
(Paper 3)
Regulatory reform in the context
of a federation (Paper 4)
Occupational regulation in
Australia (Paper 1)
The establishment of the NRAS
(Paper 5)
The changing roles of profession
and state in governance of the
health professions (Paper 6)

1994–2000
1996–2004

2002–2005
1830s–2008
2004–2012
1985–2012

Researched, written and
published/submitted for
publication
Researched and written in
2002–03. Published in 2003.
Researched and written in
2005. Revised and updated
in 2016.
Researched and written in
2006. Published in 2007.
Researched and written in
2007–08. Published in 2008.
Researched and written in
2014–15.
Researched and written in
2014–15.

Professor Vivian Lin was a member of the Ministerial Advisory Committee on Traditional
Chinese Medicine and was consulted during the development of the Chinese Medicine
Registration Act 2000. She was the inaugural President of the Chinese Medicine Registration
Board of Victoria from 2000–09 and a community member on the inaugural Chinese
Medicine Board of Australia under NRAS from 2011–13.
60

While all the publications address the general theme of the dynamics of change in health
professions regulation, each was tailored to its publisher’s specific requirements. For
example, the brief for Paper 1 (Chapter 6 - Occupational regulation of the health
professions) was to provide an overview of occupational regulation for a textbook for
students training in the allied health professions, while the brief for Paper 2 (Chapter 7 Chinese medicine) was to show how evidence is used in policy making.
With the exception of Paper 4 (Chapter 9 - Regulatory models), each paper was written
following completion of the relevant regulatory reform process. Figure 2.4 shows that
the case studies on Chinese medicine and pharmacy (Chapters 7 & 8) were written early
in my candidature.
Papers 5 and 6 (Chapter 10 - NRAS and Chapter 11 - Governance) were researched and
written late in my candidature and benefit from a more exhaustive literature review.
While general themes were emerging along the way, it was not until I completed this
more extensive literature review that these themes crystallised. I then revisited my
research design with a view to tying down the research questions, the methodology for
drawing these themes together, and the focus for the later papers.
2.9

Study limitations

As Dawson observes, all research designs have limitations, and choices about suitable
designs take into account the relative advantages and disadvantages of each (2002: 16).
My selected case was specifically about the policy-making process as it occurs in the
context of health professions legislative reform. This limited consideration of policy
innovations to those kinds characteristically arising from such an arena. For example, it
precluded policy innovation by governments, by courts and in the private sector, as well
as policy innovation that does not result in legislative reform.
The study includes three embedded case studies (Chinese medicine, pharmacy
ownership and NRAS). The inclusion of a fourth case study would have strengthened the
cross-case analysis, for example, by enabling analysis of two negative and two positive
cases.
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Limitations arise from the methods chosen for the study, that is, document analysis and
actor as analyst. First, in document analysis, reliance on secondary data sources usually
raises concerns about the accuracy and validity of the documentary evidence. In this
case, however, accuracy and reliability are not problematic as the majority of documents
were primary sources, consisting of legislation enacted by parliaments, publicly released
government reports and policy papers, and stakeholder submissions published on
government websites.
Second, use of a broader range of methods, such as semi-structured interviews or
discourse analysis, would strengthen the data available for triangulation and the validity
of the findings. However, as outlined earlier, introducing another method – particularly
interviews – had potential to compromise my future role as a policy analyst and
contaminate the data, since key informants may have been reluctant to share their
observations candidly given our ongoing relationship.
2.10

Conclusion

This chapter completes Part A of the thesis. It has outlined the research question and
study design, including the approach to the literature review; the rationale for selecting
a case study research design; how the boundaries of the case were determined, and
how the data were collected, analysed and presented.
The following three chapters comprise Part B of the thesis. They focus on the ideas,
theories and frameworks from the literature on professions, policy studies, regulation
and beyond that have informed the findings and analysis from the embedded studies
presented in Part C, and the synthesis and conclusions presented in Part D.
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PART B: LITERATURE REVIEW – THE THREE PILLARS OF THIS STUDY: PROFESSIONS,
POLICY MAKING AND REGULATION
CHAPTER 3: THE NATURE OF PROFESSION AND THE PROFESSIONALISATION PROCESS
3.1

Overview

Any attempt to understand the interplay of forces that have shaped health professions
regulation must engage with the nature and role of professions. The institutionalisation
of expertise in the form of the professions has been the subject of extensive study in the
historical and sociological literature and, more recently, in the literature on economics,
management, political science and organisational change. The professions literature
spans all three levels of analysis of interest in this study: the micro (individual), meso
(institutional) and macro (societal).
Fundamental paradigms that have informed theory and empirical research on the
professions include: structural functionalist; interactionist; neo-Weberian; Marxist;
postmodernist; and feminist theory (Leicht & Fennell 2001; Van Krieken 2000; White
2009; Witz 1992). Freidson observes that while the literature on professions has
burgeoned, ‘conceptualisation has been scattered and typologies have proliferated to
the point of confusion’ (2001: 4). For instance, there have been differing approaches to
defining what constitutes a profession and the phenomenon of professionalisation, and
divergent views about the impact of the professions on civil society (Freidson 1970;
Foucault 1973, 1979/1991; Johnson 1995; Moran 1999a; Sciulli 2005; Fournier 1999).
Adding to the diversity of theorisation, key contributors such as Freidson, Larson,
Johnson – and Willis in Australia – have revisited their earlier contributions with the
benefit of a 20 or 30-year perspective.
Along with Chapters 4 and 5, this chapter on professions provides the theoretical
context for this study. Rather than providing a broad overview of the literature, these
chapters focus on those elements of the literature that lie at the intersection of the
three key disciplines or ‘pillars’ of this study: the professions, policy making and
regulation.
In this chapter, I address some definitional issues and briefly describe three phases in
the theorisation. I then focus on topics in the professions literature that shed light on
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the tensions and contests that arise around the design and implementation of the laws
that regulate the health professions – how the state mediates these tensions to make
policy decisions, and in whose interests such decisions are made. These topics are: neoWeberian theorisation on professionalisation as social closure; the state of play with
respect to the theory of ‘medical dominance’; the nature of jurisdictional competition
within the division of labour in healthcare and its implications for efforts to reform the
health workforce; the nature of the relationship between the professions and the state;
and professionalisation within the Australian context.
3.2

How is ‘profession’ defined?

Freidson notes the problem of defining what constitutes a ‘profession’ has ‘plagued’ the
field for more than half a century (Freidson 1994: 16). This is, in part, because, as the
Australian Bureau of Statistics (ABS) finds, professions are not static entities – with
changes in technology, society and healthcare demands, the division of labour in
healthcare is continually evolving as new professions emerge and others merge or
decline (2006a: Preface). As Lewis observes, comparative studies show that the meaning
of ‘profession’ varies from sector to sector, from country to country and across time
(2005: 75).
Many definitions have been offered, reflecting various theoretical approaches (Bosanac
& Jacobs 2006: 2; Evetts 2003: 397; Freidson 1994: 10; Gabe et al 2004: 163; Sciulli 2005:
934-38). Parsons defined an ‘ideal type’ against which professions could be judged
(1954). Hughes regarded profession as a matter of degree, using terms such as ‘semiprofession’ and ‘proto-profession’ (1963). Collins offers a neo-Weberian view, centred
on the phenomenon of exclusionary closure (1990a).
Some writers have urged a move beyond efforts to frame a precise definition of
profession. Evetts focuses instead on the appeal of professionalism as a discourse
(2006), Malin on the study of professionalism as a set of workplace practices (2000), and
other writers on how occupational groups use the discourse of professionalism to realise
their goals (Bourgeault et al 2009: 475; Aldridge & Evetts 2003). Citing Wittgenstein’s
dictum, ‘don’t ask for the meaning, ask for the use’, Macdonald proposes that the word

64

‘profession’ be used as a kind of shorthand, rather than as a closely defined technical
term (1995: 35).
Gabe and colleagues state that in everyday English usage, describing an occupation as a
‘profession’ identifies it as a particular kind of occupation, typically one with high status
and high rewards, requiring long formal training and delivering a personal service (2004:
163). Some legal definitions are quite narrow: ‘a professional is one who practises a
profession which requires a license to practice, including attorneys, physicians, dentists,
certified public accountants, architects and real estate brokers’ (Lipsig-Mumme 2006:
473).
Lipsig-Mumme sees a crucial space between common language and legal definitions in
that the legal definition stresses the role of the state in regulating the right of the
professional to practise and defining as ‘professional’ someone who has been ‘licensed’,
‘regulated’ or ‘controlled’ (2006: 473). For instance, Allsop and Saks equate the term
profession with those occupations licensed under legislation (2002: 4). However, other
writers claim such a narrow definition is problematic when a large number of
occupations refer to themselves as ‘professions’ without requiring a license to practise
(Collins 1990a: 17; Lipsig-Mumme 2006: 473). This definitional uncertainty is evident in
Australia.30
Freidson’s definition does not rely on state licensing as a distinguishing feature. He
defines a profession as ‘an occupation that controls its own work, is organised by a set of
30

The Australian and New Zealand Standard Classification of Occupations (ABS 2013)
distinguishes health occupations labelled ‘professional’ from other health occupations on the
basis of a hierarchy of skill level. Under the ANZSCO, all occupations classified under the
definition of ‘Professional’ are accorded skill level 1, which corresponds to a bachelor degree
or higher qualification. By comparison, most occupations in the major group ‘Community and
Personal Support Workers’, which includes ambulance officers, dental hygienists, dental
prosthetists, dental therapists and massage therapists, have indicative skill levels ranging
from 2 to 5 depending on the occupation, with qualifications ranging from associate degree,
advanced diploma or diploma for skill level 2, through to certificate level or no qualifications
for skill level 5. For instance, under the ANZSCO, some of the health occupations that require
a license to practise in Australia (such as dental prosthetists, dental therapists and enrolled
nurses) are not categorised as professionals under the official Australian classification of
occupations (ANZSCO) (ABS 2013). Others, such as audiologists, speech pathologists and
orthoptists and ‘complementary health therapists’, are categorised as ‘health professionals’
but are not subject to state licensing legislation.
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institutions, and is sustained in part by a particular ideology of expertise and service’
(1994: 10). Stressing the political nature of efforts to define profession, Freidson claims
that the concept of profession tends to keep us from seeing those with that label as
workers:
It does properly signal that they have a special position in the political economy
which truly distinguishes them and the problems they have at work from those in
other occupations. But it obscures with the fog of mystique much of what they
have in common with more humble occupations, exaggerating their differences
(Freidson 2001: 13).
Freidson concludes that ‘the future of profession lies in embracing the concept as an
intrinsically ambiguous, multifaceted folk concept, of which no single definition and no
attempt at isolating its essence will ever be generally persuasive’ (1994: 25).
Saks is more optimistic, suggesting that the neo-Weberian perspective offers the most
analytic promise, with his definition centering on exclusionary social closure in the
marketplace sanctioned by the state (2012: 4). Again, ‘sanctioned by the state’
presumably means the occupation is subject to a licensing system.
As Brante observes, exactly which occupations form part of ‘the professional complex’
and which do not is hard to determine (2010: 878). His search for ‘reasonably invariant,
trans-historical elements in professions’ explores how the professions base their
occupational practice on higher, systemic and often scientific knowledge (Brante 2010:
845). He distinguishes two separate levels of knowledge that have relative autonomy in
relation to each other: social knowledge and cognitive knowledge. He argues that insofar
as it is possible to find these invariant elements in professions, they will be found at the
cognitive level, that is, at the level of professional knowledge. In contrast, ‘at the social
level, invariants are hard to discern since they are determined by historical trajectories
and contexts’ (Brante 2010: 845).31

31

A profession may satisfy both levels, or one but not the other (Brante 2010: 878–79).
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The definition offered by Collins is useful since it incorporates the neo-Weberian
concept of social closure and encompasses the cross-cultural and trans-historical
variants of professions:
… the professions… are socially idealized occupations organised as closed
associational communities…..add on to this various other traits by which
particular occupations may acquire status structures: these might include
‘bureaucratic office-holders’, ‘licensed market-monopolizers’ and ‘esoteric
knowledge-holders’ and combinations thereof (1990a: 17–18).
3.3 How has theorisation on the professions and professionalisation evolved?
Overviews of the extensive sociological literature on professions have been offered by
Coburn and Willis (2000); Freidson (1994), Leicht and Fennell (2001) Macdonald (1995),
McCauley (2006) and White (2009). These writers identify three discrete phases in
theorisation. These are summarised below.
Phase 1: 1930s to 1950s – Classical theory of professions – trait and functional
explanations
From the 1930s–1950s, theorisation was dominated by trait, functional and process
explanations of profession and professionalisation (Carr-Saunders & Wilson 1933;
Durkheim 1933; Parsons 1951, 1954). Johnson observes that trait approaches implicitly
accepted as their starting point that there is a single ideal-type profession towards which
everything is evolving or against which everything is judged (1972: 2), with law and
medicine the ‘classical’ cases.
Functionalist approaches to profession were based on the work of Durkheim (1933).
Rather than presenting an exhaustive list of ‘traits’, the focus was on elements said to
have functional relevance for society as a whole or to the professional-client relationship
(Johnson 1972: 23). Saks states that functionalists attempted to explain the systemic
origin of the regulatory controls which gave rise to the privileges of professions such as
law and medicine (2003: 14). Cruess and colleagues note that functionalists recognised
the conflict between altruism and self-interest that was evident empirically, but
theorised that commitment to service would result in altruistic behaviour (2002: 210).
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Parsons saw the institutional forms of the Anglo-American professions as embodying an
implicit contract (1954):
… high status, material reward and occupational self-government were both
necessary and legitimate motivators for the acquisition of the highly specialized
and hard-earned knowledge required to carry out responsible, arcane, risky and
socially necessary work (Aldridge & Evetts 2003: 559).
For functionalists such as Parsons, the professional’s training should ‘cultivate the
proper balance between self- and collectivity-interest which, sustained by interaction
with the occupational community, was considered vital to social order’ (Aldridge &
Evetts 2003: 548).
Jones observes that these early efforts to establish typologies gave way to attempts to
understand the process whereby an occupation becomes a profession (1991: vii).
Questions of theoretical and empirical concern centred on what constituted the
difference between professions and ordinary occupations, and whether occupations go
through an identifiable sequence of stages of professionalisation (Jones 1991: vii).
Wilensky’s ‘natural history of professionalisation’ identified the following stages: the
emergence of a full-time occupation; the establishment of training schools; the founding
of a professional association (or consolidation of smaller bodies into a single peak body);
the adoption of formal standards of practice and codes of conduct; and increasing
political agitation directed towards protection of the profession by law and carving out
an exclusive scope of practice (Wilensky 1964: 142–46).
Phase 2: 1960s to 1980s – ‘Revisionist’, ‘power’ or ‘monopoly’ theories of profession
The second or ‘revisionist’ phase spanned the 1960s to the 1980s. Saks states that early
interactionism theorists such as Hughes (1958) and Becker (1962) paved the way for
‘deconstruction’ of professions in sociology (Saks 1998: 353). As Sciulli observes,
empirical research revealed that professionals often failed to bear the fiduciary
responsibilities attributed to them, that is, to place their patients’ interests above their
own (2005: 936). Trait and functionalist approaches were critiqued as uncritical and
ahistoric (Saks 2012: 2), ignoring how the state was used extensively by elites to
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maintain hegemonic status (McCauley 2006: 69), and deflecting theoretical attention
away from issues of class, gender and race. They were criticised, according Sciulli, for
failing to identify analytically the specific contribution professions make to social order
(Sciulli 2009: 26).
Macdonald observes that with the demise of functionalism, sociological studies became
‘multi-centred’, rather than dominated by one paradigm (1995 xii) – ‘power’ or
‘monopoly’ theories emerged within the neo-Marxist and neo-Weberian traditions and
the sociological question changed from ‘What part do the professions play in the
established order of society?’ to ‘How do such occupations manage to persuade society
to grant them a privileged position?’ (Macdonald 1995: xii).
Key theorists of this period were Freidson (1970), Johnson (1972), Larson (1977), Larkin
(1978) and Starr (1982), and in Australia, Willis (1989). Such theorists applied the neoWeberian concept of ‘social closure’, Marxist notions of social control (Navarro 1986;
Willis 1989) and, later, postmodernist concepts such as ‘discourse’ and ‘diversity’
(McCauley 2005: 66). Colllins states that these so-called ‘revisionists’ viewed
professionalisation as matters of power and a high degree of success in the struggle for
autonomy, with the formation of a ‘self-regulating’ community the key to success
(1990a: 13). According to McCauley, theorisation moved beyond the view that
occupations and professions are merely ‘embodiments of the central values of the
society’ (2006: 66). For Jones, the revisionists gave greater centrality to the relationship
between an occupation and its environment, and to the process whereby boundaries
protecting an occupation from external controls are created and maintained (Jones
1991: vii). According to Sciulli, revisionists rejected the idea that professions could be
distinguished in any meaningful way from other expert occupations, or that they
contributed in any positive way to social integration as opposed to social control (2005:
917). Instead, by introducing unnecessary service monopolies into the labour market,
the professions were seen as exacerbating occupational hierarchies and socioeconomic
inequities (Sciulli 2005: 917). The negative effects of professionalisation were
documented: a decrease in competition (and therefore productivity) and consumer
choice, an increase in costs and an unnecessarily defensive attitude to criticism or
challenge (Boudon et al 1989: 278–80; Young 2002).
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Freidson’s influential work documented how the medical profession attained autonomy
and ‘professional dominance’ over other occupations, how it exercised this autonomy to
prevent outside interference and supervision (1970), ‘while at the same time failing to
exert formal control over members, relying merely on informal, private ostracism of
noncompliant members’ (Macdonald 1995: 5). Building on Freidson’s work, Larson
framed a conflict-oriented theory of the professions, coining the term ‘the professional
project’ to describe professionalisation promoted by practitioners, in part, in their own
occupational interests (1977: 49–52). Larkin described a phenomenon he labelled
‘medical dominance’, using this as a shorthand concept for a complex historical process
through which the medical profession established control at three levels: ‘autonomy’
over its own work; ‘authority’ over the work of others; and ‘sovereignty’ in the
interactions between the health sector and the wider society (Larkin 1978: 853).
Writing about the Australian medical profession, Willis described the phenomenon of
professionalism as ‘a process based on conflict; a struggle between occupations and
between the sexes ... over occupational territory or task domains’ (1989: 4). He
described the distinction between a profession and other occupations as ‘the legitimate
and organised autonomy possessed by that profession’, its dual foundations being the
esoteric knowledge it possessed and protection of that knowledge by state patronage
(Willis 1989: 10). He considered occupational licensing laws to be the cornerstone of
state patronage, arguing that such laws were keenly sought by the professions because
they provided a legal foundation for the division of labour, that is, ‘a means of selfdefence for the occupations against encroachment upon their means of livelihood’
(Willis 1989: 5). The definition of occupational territories was considered an ongoing
historical process:
formal occupational territories are established by legislation, and the boundaries
of these are produced and reproduced in a political struggle with occupations
attempting to defend or extend their relative position (Willis 1989: 4).
Willis also argued that the control and autonomy that the medical profession achieved
over its work was legitimated by an ‘ideology of professionalism’ (1989: 204). He showed
historically how, by means of political influence, the medical profession in Australia was
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able to enshrine its dominance by restricting the occupational territory of other health
occupations in legislation and defining the conditions under which it would recognise
and legitimate these other occupations (Willis 1989: 3). Willis described three ‘modes of
domination’: subordination, for example of nursing and midwifery; limitation, for
example of optometry, pharmacy and dentistry; and exclusion, of occupations that
became known as ‘alternative’ medicine as a result (Willis 1989: 6). He argued that
achieving membership of the registration boards established to regulate other
professions enabled the medical profession to be vigilant in enforcing the restrictions
(Willis 2006: 422).
Phase 3: Late 1980s to the present – Post-revisionist theory
The third phase of theorisation dates from the late 1980s to the present and reflects a
more pluralist approach. It includes comparative analyses of professionalisation
processes (Allsop & Saks 2002; Olgiati et al 1998), efforts to situate professions within
their larger historical and sociocultural contexts (Allsop & Saks 2002; Clouston &
Whitcombe 2008), exploration of the impact of race and gender on the division of labour
(Andrews & Waerness 2011; Davies 1995; Law & Marks 2008), and a focus on the
changing relationship between the professions and the state (Kuhlmann 2006;
Kuhlmann et al 2009). Brante endorses this eclectic approach, because while different
theoretical approaches highlight dissimilar features and facts about professions, there is
as yet no convincing ‘super theory’ binding various approaches together into a coherent
whole (2010: 875).
A number of interrelated themes are evident in the literature. First, definitional debates
continue. Some writers, notably Brante (2010), Freidson (2001), Saks (2012), Sciulli
(2005) and Torstendahl (2005), have continued the search for an analytically robust
definition of profession. Saks argues that defining a profession is at the root of
understanding what professions are and how they operate (2012: 1). Others have urged
a move beyond this debate (Evetts 2006).
Second, interest in transnational comparative studies of professionalisation has
flourished along with efforts to capture historical variation (Freidson 2001; Johnson et al
1995; Krause 1991; Kuhlmann 2006; Leicht et al 2009; Moran 1999a; Olgiati et al 1998):
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... all professions do not go through the same pathways, nor do they arrive at the
same outcomes. We have instead a kind of family resemblance among different
professions, and current work is concerned with charting those multiple paths
(Collins 1990a: 15).
Some writers argue that the professions cannot be understood per se but can only be
analysed by situating them in a larger social context that takes account of broader social
factors (Brante 2010: 872; Clouston & Whitcombe 2008; Davies 1983: 11):
the influence of strong extrinsic factors and influences, factors outside the control
of the professions … transform the professions to such an extent that it is difficult
or impossible to identify invariant social attributes defining them (Brante 2010:
874).
Third, the neo-Weberian concept of occupational closure and Larson’s concept of the
‘professional project’ have continued to feature prominently in empirical and theoretical
analyses (Allsop & Saks 2002; Macdonald 1995; Witz 1992). The relationship between
gender and occupational closure in the formation of professions has been explored
(Davies 1995; Lewis 2005; Witz 1992). Citing Witz (1992), Lewis discusses how the
gendered element of medical control of other health occupations mirrors the gendered
structures of the state and the wider society (2005: 115). There has also been more
detailed theorisation of the process of professionalisation.32
Fourth, as Van Krieken and colleagues observe, if there is a single dominant theme in the
sociology literature, it is the critique of medical power, that is, that the medical
profession and institutions have too much power and are therefore unresponsive to the
needs of patients and the community (Van Krieken et al 2000). However, a number of
theorists have revisited their earlier conceptualisations of ‘professional dominance’ and
‘medical dominance’ (Allsop 2006a; Coburn 2006; Freidson 1986 & 2001; Willis 1989 &

32

For instance, two main types of professionalisation have been identified: professionalisation
‘from within’ which is driven by the profession itself and involves the establishment of
interpersonal trust by the occupational group through ongoing bargaining processes with
clients, and professionalisation ‘from above’ when the state initiates the professionalisation
process (Evetts 2003: 398; Sciulli 2005: 933).
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2006). Coburn and Willis acknowledge that viewing medicine in ‘power’ terms is as onesided as the earlier trait and functionalist view of medicine (2000: 390). Like Freidson
(2001: 198–99), they concede that an overly regulated medicine, directly reflecting state
or provider organisational goals and aims, does not seem an improvement upon an
overly powerful profession. They conclude that there is an element of truth in some
medical politicians’ claims that an ‘independent’ profession protects patients’ interests
(Coburn & Willis 2000: 390).
Fifth, debate continues about the role and future of professions and whether they are in
decline (Coburn & Willis 2000; Krause 1998; Lewis 2005; Lewis 2006; Willis 2006). Willis
(2006) argues that the professions are under threat from organisational, economic and
political changes. Evetts notes some writers who cite evidence of reduction in
professional autonomy and dominance, decline in the abilities of the professions to
exercise occupational control of work, and weakening of their abilities to act as selfregulating occupational groups able to enter into ‘regulatory bargains’ with states
(Evetts 2003: 396). She cites others argue the opposite, that is, that knowledge-based
occupations are among the expanding employment categories and growth sectors of
labour markets in developed, transitional and developing societies (Evetts 2003: 396;
Lewis 2005). Elston's conclusion is that while the dominance of medicine is less secure in
the face of state fiscal crises, consumerism and market pressures, these changes ‘look
more like uncomfortable adjustments than the major waning of professional autonomy
implied by theories of deprofessionalisation, proletarianisation or corporatisation’
(1991: 83-84).
Finally, as Aldridge and Evetts point out, researchers have begun to ‘recuperate’ the
positives of professionalism and ‘reclaim the standing of the concept in wider
sociological debates’ (2003: 548). This has seen exploration of the notion of
professionalism as a discourse or ideology (Evetts 2003; Moran 1999a), conceptual
investigations of the reproduction of the professional ‘self’ (Visano 2006: xix) and what
might constitute a ‘new professionalism’ (Evetts 2011; Mechanic 2000: 108; Tousijn
2006). There has been a shift to re-examining professionalism as social order,
reformulating the classical theories of Parsons and Durkheim while drawing on, and
attempting a synthesis of, Marxist, feminist and Foucauldian conceptualisations
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(Johnson 1995; Kuhlmann 2006: 24; Sciulli 2009; Van Krieken et al 2000; White 2009). In
this context, the relationship between the professions and the state has become a
particular focus (Abbott 2002; Freidson 1994: 6; Johnson et al 1995; Jones 1991;
Kuhlmann 2006; Moran & Wood 1993; Sciulli 2009).
3.4 What insights does the literature offer about the forces shaping the formation of
the professions?
As an entrée to understanding the tensions and contests surrounding health professions
regulation, I focus in this section on those elements of the professions literature that
shed light on the nature of profession, the role of regulation and the relationship
between the professions and the state. Topics explored include: the neo-Weberian
concept of exclusionary closure; the state of play with respect to the phenomenon of
medical dominance; professionalism as an ideology; and the link between the ‘boundary
work’ of professions and the health workforce reform imperative.
The professions and occupational closure
Perhaps the most enduring of contributions to the debate about professions and
professionalisation have come from neo-Weberian theorists33 (Allsop & Saks 2002; Saks
2012). The neo-Weberian view of professions has been summarised by Hughes:
... professions…are groups, licensed to practice by the state, that have
successfully ‘drawn a boundary’ around their knowledge to create a monopoly
defined by ‘certification and credentialism’. This monopoly is the result of a
political bargain with the state. It brings market control and the rights and
responsibilities of self-regulation through ethical and disciplinary codes. Although
(as functionalists would argue) there are social benefits from professionalisation
(assumed quality control) the neo-Weberian view is that self-interest
predominates (2004: 164).

33

Weber argued that social groups seek to monopolise access to scarce resources through a
process of ‘social closure’ in which they exclude competitor groups from areas of economic
activity (1922/1968).
74

Larson also sees the drive and intentions of professionalisation as essentially
monopolistic in nature and aimed at achieving an exclusionary market shelter (1990: 45).
She argues that analysis of professional projects shows that they all share the goal of
creating a protected institutional market for services (Larson 1990: 24). Collins agrees,
arguing that high-status professions, such as medicine, are successful monopolies, able
to organise themselves to limit the supply of skills, thereby reaping the benefits of their
market controls in the form of high incomes (1990a: 14). Collins cites one manifestation
of this – the role of prescribing medicines has allowed medical practitioners to make a
living by monopolising the right to sell temporary licenses to patients to buy small
supplies of drugs (1990a: 19–20).
If medical knowledge were not so strongly monopolized, the prestige and rewards
of medical practitioners would be much more like ordinary occupations, and their
occupational structure would be much less like a closed status group (Collins
1990a: 20).
Willis emphasises the role of regulation in the formation of occupational monopolies. He
argues that the design of the legislative framework has historically been the most visible
expression of the power of the medical profession (2006: 422). He suggests that the
struggle to secure statutory registration continues to be the major professionalisation
strategy of emerging health occupations, as their leaders seek to have legislative backing
for who can ‘hang out a shingle’ in that field (Willis 2006: 422).
While neo-Weberian theory forms the current orthodoxy in social scientific analysis of
the professions, Saks points to some deficiencies: it lacks empirical rigour in practice
(2012: 7), pays disproportionate attention to the abstract consideration of the
established professional groups, and fails to situate the professions within the wider
occupational division of labour (Saks 2003: 13). These criticisms, he says, are not intrinsic
to the approach, but relate to inappropriate operationalisation in practice (Saks 2012: 7).
The state of play with respect to medical dominance
There has been a ‘stocktake’ in the literature of dominance theories in general and of
medical dominance in particular (Coburn & Willis 2000; Freidson 2001; Stevens 2001;
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Willis 2006). Revisiting his 1989 study of medical dominance in Australia, Willis suggests
that the ‘golden age’ of medical dominance lasted from the 1930s to the 1970s, peaked
during the 1960s and has been declining ever since (2006: 422).
Various sources of challenge to the autonomy, authority and sovereignty of the medical
profession are cited: neo-liberalism and economic rationalism; growth in consumerism
and associated litigiousness; change from a cottage-industry basis to mass markets as
medicine has been industrialised; the rise of complementary and alternative medicine
(CAM); the changing roles of other healthcare professionals and the emergence of
collaborative models of care (Bourgeault & Mulvale 2009; Dent 1995; Mechanic 2000;
Thomas 2002; Willis 2006: 422).
As medical practitioners increasingly work for third-party companies, corporatisation
and managerialism are reducing their autonomy (Leicht & Fennell 2001: 2; Mechanic
2000: 103; Van Krieken et al 2000: 177; Willis 2006: 423). Willis and White argue that
challenges to medical autonomy have also arisen internally – the development of
evidence-based medicine has undermined the traditional sources of prestige and power
within the medical profession, making the profession more susceptible to external
controls (2003: 36).
… data collection practices have made more transparent the internal workings of
the medical profession, revealing varying degrees of ‘practice variations’, with
efforts to regularise these practice variations through clinical practice guidelines
rapidly transformed into ‘evidence based medicine’. Medical practitioners are
increasingly expected to defend their actions as consistent with accepted medical
practice (Willis 2006: 423).
The consumer movement is also cited as engendering changes in how medical practice is
governed, with increasing demands for more active participation by patients in their
healthcare. Thomas and others cite public outcries over high-profile failures of
professional autonomy arising from lack of collegial scrutiny that have seen the medical
profession and medical ‘self-regulation’ ‘called to account’ (Thomas 2002; Van Krieken et
al 2000: 176). Various writers point to the challenge to the dominant paradigm of
biomedicine represented by consumer uptake of CAM therapies (Lewis 2005; Van
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Krieken et al 2000: 173; Willis 2006; Xue et al 2007). Combined, these pressures have
forced governments to respond in ways that have diminished medical self-regulation
and autonomy.
While acknowledging these forces for change, Willis argues that the main source of
challenge to medical dominance in Australia has come from economic and social
changes driven by neo-liberal/neo-conservative economics and ‘the unfettering of the
capitalist market’ (2006: 422).34 Coburn and Willis argue that efforts to make healthcare
more effective and efficient by capping the costs of care via control of utilisation is
bringing rationalisation of healthcare ‘from above’ (2003: 378). They see this
rationalisation from above intruding into territory previously controlled by medicine and
recognisable in a variety of forms: increased competition within healthcare, increased
‘managerialism’, privatisation, or some combination of these (Coburn & Willis 2003:
378).
Some also see the medical profession’s ability to control the work of other professions
as in decline, a consequence of the changing attitude of the state towards the
professions. Willis states that in the past, ‘the state has underwritten medical
dominance because of a compatibility of interests’ – in supporting medicine’s role as a
gatekeeper to the health system, the state has sought to constrain costs and provide a
‘social control role’ in gate-keeping access to the sick role (through issuing of sick leave
certificates) (2006: 424). He argues that ‘with traditional class links through ‘old school
ties’ and the like, its leaders were and continue to be able to move easily among political
elites’ (Willis 2006: 422).
Arguing this nexus between regulation and medical power, Willis sees the Productivity
Commission’s 2005 report Australia’s Health Workforce as a ‘head on challenge to
medical dominance’ (Willis 2006: 425).

34

Labour market reform ‘started as an anti-union strategy on the part of corporate elites to tip
the balance away from labour to capital’ and was then extended to ‘white collar’ and
professional labour markets (Willis 2006: 422).
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So it is this increasing preparedness by the state to recognise the apparent
inadequacies of medical dominance as the principal feature of the social
organisation of health care that now constitutes a major threat to medical
dominance (Willis 2006: 425).
However, Lewis’s research into networks of influence in health policy making puts a
different slant on the state of play with respect to medical dominance in Australia. While
accepting Willis’s basic thesis of medical dominance, Lewis concludes that to see the
power of the medical profession as having diminished reflects a focus on ‘surface level
turbulence and a fascination with medical autonomy’ (2005: 110). She suggests that,
while the professional autonomy of medicine has changed, ‘there has been continuity in
medicine’s relationship with others, and the hierarchy of professions has not been
significantly altered’ (Lewis 2005: 80). She sees little evidence of a major diminution in
medical power relative to nursing, but argues that some readjustment of the social and
political authority of professions is occurring (Lewis 2005: 76).
Professionalism as ideology, as a form of self-discipline and occupational control
Another approach to understanding profession and professionalism is as ideology, as a
powerful form of self-discipline and occupational control (Fournier 1999; Evetts 2011).
Aldridge and Evetts see the appeal of professionalism as a discourse of self-control, ‘an
occupational badge or marker which gives meaning to work and enables workers to
justify and emphasise the importance of their work to themselves and others’ (2003:
555). They make a number of points of interest. First, they argue that professionalism is
being mobilised by employers, managers and supervisors as ‘a mechanism to facilitate
and promote occupational change and the self-discipline of professionalised workers, in
combination with organisational, hierarchical supervision, checking and correction’.
Second, they suggest that as an ideology, professionalism enables not only self-control,
but also self-exploitation (2003: 555). They draw on Foucault’s theory that legitimate
political power depends on the obedience of subjects:
… outright coercion has given way to ‘normalisation’ where professionalism’s
power is as a form of motivation and self-discipline or control ‘at a distance’ that
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crucially depends on effective mechanisms of occupational socialisation and
identity formation and maintenance (Aldridge & Evetts 2003: 556).
Third, they suggest that professional training has traditionally been defended as an
induction into an occupational community that will police behaviour via the
practitioner’s desire not to lose good opinion by excessive greed or abuse of power
(2003: 556). Finally, they argue that while such a model may be ‘deeply problematic’
(presumably for reasons highlighted by the power theorists), it remains symbolically
powerful and continues to explain the appeal of professionalism at the occupational
level (Aldridge & Evetts 2003: 556).
Some have argued for a ‘new professionalism’ (Davies 1996; Light 2003; Mechanic 2000;
Tousijn 2006). For Tousijn, this means moving from a ‘disease-centred medicine’ to a
‘patient-centred medicine’ (2006: 476). Mechanic proposes a new professional culture
to act as a countervailing influence to corporate medicine through associations that are
not simply self-serving (2000: 108). He outlines important elements of this new
professionalism: new forms of patient advocacy; responsibility for population health; the
forging of new patient partnerships, and participation in an evidence-based culture
(Mechanic 2000: 103).
In his final contribution to the debate about profession, Freidson also revisited
professionalism and its role in society. Freidson sees work as the practice of knowledge
and the professions as organised occupations that control the conditions of their own
work (2001: 17-35). He postulates three ideal types of organising force: free market;
bureaucratic and professional, and three sources of control vis-à-vis that work: the
consumer/buyer, managerial, and occupational (Freidson 2001: 1–2).
Relman agrees with Freidson: that professions depend on an ideology that asserts
greater commitment to doing good work than economic gain, that professionalism as
the ‘third logic’ offers a far more attractive alternative than either of the other
organising forces (free market or bureaucratic), and that government regulation and
corporate management ‘threaten to control the behaviour of doctors in ways that
undermine the medical profession’s independence and compromise the quality of
healthcare’ (Relman 2003: 164–65). Havighurst is less convinced by Freidson’s 2001
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contribution, pointing to examples where professionalisation is serving the public badly.
He criticises Freidson for failing to address the performance of actual professionalist
regimes or the merits of specific antitrust cases brought against them (2003: 160).
The professions, boundary formation and competition
I turn now to consider the nature of boundary setting and the role of jurisdictional or
boundary disputes in the professionalisation process – both between and within
professions and across the entire healthcare division of labour.35 The processes of
isolation and control of expert knowledge and the role of the university in these
processes are of particular interest.
Considine states that boundaries establish distinctions – and distinctions direct attention
to implicit priorities (2005: 64). He argues that boundaries enable systems to achieve
coherence by reflecting distinctions between one group of problems and another and
between one core value and another (Considine 2005: 64). Jones sees boundaries as
critically important to control many aspects of professional work, such as: entry to a
profession; the content of training; certification processes; the claim to technical
expertise beyond the jurisdiction of outsiders; conditions of work; the sole right to make
decisions on the basis of special knowledge; and policing performance and enforcing
ethics (1991: ix). He suggests that these activities contribute to preserving the public
definition of the profession and, therefore, its right to autonomy and ‘self-regulation’
(Jones 1991: ix).
The notion of professional boundaries is implicit in how the professions employ the term
‘scope of practice’. Scope of practice has been defined as ‘the full spectrum of roles,
functions, responsibilities, activities and decision-making capacity that individuals within
that profession are educated, competent and authorised to perform’ (NMBA 2013: 1).

35

How the scopes of practice of health professions and occupations fit together and relate to
each other is described as ‘the complex arrangement of healing tasks that is socially
organised into a structure known as the division of labour’ (Willis 1989: 1).
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Elements of the scope of practice of one profession are often shared with others (Abbott
1988; ASWB et al 2008; Baranek 2005).36
Lipsig-Mumme observes that the identity formation and boundary setting processes
associated with professionalisation trigger competition for control among adjacent
occupations, or between groups within an occupation, as well as for the right to speak
for the profession as a whole (2006: 477). In Anglo-American countries, including
Australia, battles over ‘turf’ have been a recurring theme throughout the history of
professions (DBV 1993; HDV 1987; Thomas 2002; Willis 1989; 2006).37
Abbott sees this competition as a fundamental fact of professional life (1988: 2).
Exploring the interrelations of professions and professional jurisdictions in the context of
wider technological, economic, social and political changes, he showed the professions
growing, splitting, joining, adapting and dying (Abbott 1988: xiii). His interest is in the
notion of control in the context of inter-professional competition; the control of
knowledge and its application, and means of dominating outsiders who attack that
control (Abbott 1988: 2). He argues the study of competition can explain why particular
organisational forms emerge at certain times and why they succeed or fail (1988: 2).
Fournier also sees the construction and maintenance of boundaries, an activity she
labels ‘boundary work’, as central to the establishment and reproduction of the
professions (2000: 69). She identifies two main processes of ‘boundary work’: the
constitution of an independent, self-contained field of knowledge’ upon which the
professions build their authority and exclusivity, and the ‘labour of division’ through

36

For instance, overlapping scopes of practice are evident in eye care; between
ophthalmologists, optometrists, and orthoptists; in dental care, between dentists and other
dental occupations such as dental therapists, hygienists and prosthetists (DBV 1993; Calache
et al 2007); in healthcare generally, between medical practitioners and other professions
such as pharmacists, physiotherapists, podiatrists and nurse practitioners (Carlson 2010;
Dower et al 2007; San Antonio News 2008), and within nursing, between different levels of
nurse.

37

Kramer notes that London – the home of craft-guild power in the 1300s and 1400s – was in
constant turmoil because of turf battles between guilds over the division of labour (1929: 52).
The official history of The Dental Board of Victoria notes that turf battles were rife in the
Australian colonies of the 1800s (1993).
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which boundaries between professions and various other groups are erected and
maintained (Fournier 2000: 69).
In countries such as New Zealand,38 the US and Canada,39 professional scopes of practice
are defined in law, that is, certain practices may be reserved for licensed professionals
only (DHS 2003: 20). Lipsig-Mumme states that such regulation can serve to intensify
this competition between professions by articulating and entrenching boundaries (2006:
479). Legislated scopes of practice facilitate access to services by informing consumers
about who is qualified to provide a particular type of service. However, they can also
hinder access by preventing others from providing such services, thereby enabling those
who are legally authorised, to charge higher prices (Dower et al 2007; Fels et al 2001).
Dower and colleagues found that inefficiencies occur when healthcare practitioners are
not utilised to their full capacity in terms of their education, training and competence.
(Dower et al 2007). These inefficiencies may manifest as higher costs, limited access to
health care, and concerns over quality and safety (AHMAC 2008; Dower et al 2007;
Kleiner & Park 2010).
The isolation and control of expert knowledge and the role of the university
Fournier observes that much of the literature on the professions discusses the processes
of exclusion and social closure that are central to the ‘professional project’ – ‘the various
strategies professionals engage in to claim exclusive ownership and control over a
particular field of knowledge and practice and to establish their prestige and status’
(2000: 69). She argues, however, that this focus overlooks an essential step in the
formation of professions, that is, ‘the constitution of the professional field of expertise
and the making of this field into a legitimate area of knowledge of and intervention on
the world’ (Fournier 2000: 69).
Weber and others have observed that a professional field or discipline is often assumed
to reflect natural divisions and be an autonomous object of analysis (Fournier 2000: 69;
Weber 1987; White 2009: 11). However, as Van Krieken and others argue, medical

38

See the Health Practitioners Competence Assurance Act 2003 (NZ).

39

See, for instance, the Ontario Regulated Health Professions Act 1991.
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knowledge is socially produced, that is, it is the outcome of political and economic
struggles around negotiated realities of the body and disease (White 2009: 11; Van
Krieken et al 2000: 141).
Weber and Abbott have offered useful observations about the process of isolation and
control of expert knowledge (Abbott 1988; Weber 1987). Like Fournier, Weber views the
driving force of professionalisation not as a technical fact of the intellectual division of
labour (‘specialisation’) but as a social relation and a defensive strategy (1987: 31). He
views professionalism as ‘an effort to establish a measure of self-control by a group
seeking to define and maintain a certain identity in the face of an extremely dynamic,
unsettling and powerful transformation of society’ (Weber 1987: 31). He argues that in
order for professional authority to be recognised as autonomous, the ‘field’ of
‘competence’ must be defined as essentially self-contained in accordance with the
‘natural’ self-identity of its ‘objects’: ‘the professional seeks to isolate in order to control’
(Weber 1987: 27).
Abbott identifies two ways in which occupational control over knowledge and skill is
accomplished. The first is control of technique, which is common in craft-based
occupations. The second is control over abstract knowledge, where practical skill grows
out of an abstract system of knowledge, and control of the occupation lies in control of
the abstractions that generate the practical techniques (Abbott 1988: 8).
Weber suggests an indispensable feature of professional assertion of autonomy and
authority is ‘the corresponding passivity and dependence of the lay person and client’
(1987: 28). He sees the ‘culture of professionalism’ as drawing much of its force or
credibility from ‘the cultivation and exploitation of anxiety’ (Weber 1987: 28). As such,
Weber argues, professionalism is ‘enormously satisfying to the human ego because of its
ability to establish and institutionalize a collective system of defence against anxieties
deriving from society’ (Weber 1987: 30).
There is a down side. As Whitehead observes, ‘while effective knowledge is
professionalized knowledge, it is supported by a restricted acquaintance with useful
subjects subservient to it’ (1926: 282). He warns that such knowledge produces ‘minds in
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a groove … each profession making progress, but in its own groove’, which ‘prevents
straying across country … to contemplate the abstractions of human life’ (1926: 282).
Historically, the role of the university has been key to these processes of isolation,
control and professional autonomy. Weber argues that ‘the process of isolating, as
constitutive of the establishment of professions and disciplines, requires itself an
isolated, relatively self-contained social space in which to operate’ (1987: 31). He claims
that the university developed in the latter half of the nineteenth century ‘to provide the
institutional expression and articulation of the culture of professionalism and the
institutional means by which the professional claim to a monopoly of competence could
be established and maintained’ (Weber 1987: 31–32):
The university itself divided into more or less isolated, self-contained
departments, was the embodiment of that kind of limited universality that
characterized the cognitive model of professionalism. It instituted areas of
training and research which, once established, could increasingly ignore the
founding limits and limitations of the individual disciplines. Indeed, the very
notion of academic ‘seriousness’ came increasingly to exclude reflection upon the
relation of one ‘field’ to another, and concomitantly, reflection upon the historical
process by which individual disciplines established their boundaries (Weber 1987:
31–32).
While professional associations have powerful incentives to maintain control over
education, examination and certification, writers observe that they have nonetheless
been willing to surrender control of these functions to the university (Abbott 1988;
Annisette & Kirkham 2007: 9; Larson 1977). This, some argue, is because of the practical
and symbolic rewards associated with establishing a knowledge-based university link
(Abbott 1988: 197; Collins 1990a: 19; Larson 1977). Annisette and Kirkham (2007: 10)
claim that given the universally accepted position of the university as the primary
repository of formal knowledge, having these tasks performed within the university
structure confers the appearance of learned status on a profession and legitimises its
claims to expertise.
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3.5 How is the relationship between the professions and the state characterised?
I now return to the macro level to consider the nature of the relationship between the
professions and the state, that is, how the state deals with competing interests that
manifest in the contests about the healthcare division of labour, and how these contests
shape regulatory institutions.
Van Krieken and colleagues provide an overview of the major theoretical perspectives
on power and the state, including pluralism, elite theory, conflict theory, neo-Marxism
and the work of Foucault (2000: 93–137). The focus here is on concepts of the state that
feature in the literature on health professions regulation.
‘The state’ is an abstract concept that is difficult to define. Weber defined it as ‘a human
community that [successfully] claims a monopoly on the use of legitimate violence’ (in
Gerth & Mills 1948: 78). Following Poulantzas (1978: 128–29), Willis claims the state is
not a ‘thing’, but:
the material condensation of a balance of forces and relations ... a type of
relationship within a material framework and organisation ... constituted by an
array of judicial, legislative, military and coercive institutions which together
comprise the state bureaucracy of which the health bureaucracy is a part (1989:
26–27).
As Moran observes, all complex societies need the state in order to function – it is a
means by which a society rules, organises and secures itself (2006: 427).
The conception of the state/profession relationship is a source of dispute in the
sociological literature. Disputed elements include: the nature and degree of autonomy
enjoyed by the professions; the degree of state intervention into, or state control of,
professional practice; the extent to which the professions enjoy post-industrial
dominance as an elite; and the degree to which they are increasingly subordinated to
the control of corporate capital and are undergoing a process of proletarianisation
(Coburn & Willis 2003: 383; Murphy 1990).
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Brante sees the rise of modern occupational professions as linked to the birth of the
modern state in Western Europe in the sixteenth and seventeenth centuries (2010: 880).
Both patterns of professionalisation and the nature of the profession/state relationship
vary with time and place (Torstendahl 1990: 5). ‘While each state-profession type
emerges in a particular sociocultural context, once established a type can linger into a
different era and sociocultural context’ (Sciulli 2005: 930).
The state/profession relationship, Siegrist claims, is a specific reflection of a more
general relationship between state and society (1989: 861). He sees the kind of state as
influencing both professional structures and the ‘mentalities and collective strategies’ of
professional

leaders

(Siegrist

1989:

864).

He

contributes

a

typology

of

professionalisation processes that varies according to two sets of historical and crossnational contexts, that is, state controls which were dominant in given societies at given
times, and cultural principles (Siegrist 1989: 864–67).
In conceptualising the relationship between the professions and the state, three main
approaches are evident in the literature: the functionalist notion of a ‘regulatory
bargain’ struck between the professions and the state; the neo-Weberian concept of the
professions as co-opting the power of the state to form a type of private interest or ‘club
government’; and the Foucauldian notion of governmentality in which the duality of the
profession/state relationship is rejected altogether. These are considered further below.
The ‘regulatory bargain’ and the privilege of self-regulation
Early functionalist theorists such as Durkheim and Parsons focused on institutions and
the role of professions in contributing to the moral health of the social order. Sciulli
attributes two key proposals to Parsons: that professions and professionals assume
fiduciary responsibilities that other occupations and workers disregard or neglect; and
by institutionalising these responsibilities in civil society, the professions mute or
mediate the otherwise deleterious or disorderly effects of bureaucracy and commerce
(Sciulli 2007: 36). Durkheim also viewed the professions as ‘intermediaries between
individuals and the state’, thereby providing regulatory functions for modern society
(McCauley 2006: 67).

86

The earliest medical licensing laws were considered to embody a ‘regulatory bargain’ or
‘social contract’ struck between the medical profession and the state, and other
occupational groups subsequently sought to emulate this relationship (Cruess & Cruess
2009: 22). The essence of the regulatory bargain is characterised as follows: members of
the medical profession master a complex body of knowledge and commit to using it in
the service of others. In return for their commitment to competence, integrity, morality,
altruism and promotion of the public good, the profession is granted autonomy in
practice and the ‘privilege of self-regulation’ (Cruess & Cruess 2009: 22).
In this regard, the state is a source of power for the professions, outsourcing some of its
regulatory authority to a professional board. In return, the professions support and
assist state agencies and actors. ‘It is the state that constitutes the profession because it
decides whether or not to enter into negotiated regulation’ (Lipsig-Mumme 2006: 478).
This view is reflected in some government reports.
Successive Inquiries into ‘professional governance’ have recognised that the
statutory establishment of a registration Board with a membership drawn either
entirely or mainly from a particular peer group, is effectively a limited delegation
of State power to that peer group to regulate its own (HDV 1987: 22).
There are various views about the connection between the rise of the professions in the
English-speaking world and the stability of liberal-democratic institutions in these
societies (Sciulli 2005: 918). Sciulli argues that the two are linked. He contrasts absolute
monarchies that are ‘based on nepotism, patronage and venality’ with liberal
democracies in which the activities of professions have supported institutional
governance and civil society by reinforcing meritocratic entry and advancement (Sciulli
2005: 936).
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Governmentality
A second way of characterising the professions/state relationship draws on Foucault’s
concepts of power/knowledge, a disciplinary society, and ‘governmentality’40 (Brante
2010; Flynn 2004; Fournier 1999; Johnson 1995; Larson 1990).
Foucault argued that concentration on the state as a central source of power has led to
neglect of the finer networks of power throughout society (Van Krieken 2000: 133).
Flynn

states

that

in

Foucault’s

‘disciplinary

society’,

surveillance

becomes

institutionalised and routinised in every aspect of economic and social life (2004: 18).
Institutionalisation of expertise in the form of the professions is integral to Foucault’s
concept of ‘governmentality’ (Foucault 1979b; Foucault 1991).
Governmentality is about disciplining the population without direct or oppressive
intervention. It is about achieving ‘action at a distance’, so that actors come to
perceive problems in similar way and accept a responsibility to seek ways of
transforming their position themselves (Flynn 2004: 18).
A governmentality perspective, as Johnson describes, rejects a simple concept of power
as residing in the state and political institutions, social classes or individuals and the
notion of the state as a coherent, calculating subject whose political power grows in
concert with its interventions into civil society (1995: 8). Instead, power is seen as
embedded in social relations, discourses and practices (Flynn 2004: 18). The state is
viewed as an ‘ensemble of institutions, procedures, tactics, calculations, knowledges and
technologies, which together comprise the particular form that government has taken:
the outcome of governing’ (Johnson 1995: 8). Turner sees governmentality as a regime
that links ‘self-subjection with societal regulation’, where experts play a strategic role in
producing knowledge (discourse) and schemes of action (practice) (Turner 1997: xv).

40

Governmentality describes ‘a novel capacity for governing that gradually emerged in Europe
from the sixteenth century onwards in association with the invention, operationalization and
institutionalisation of specific knowledges, disciplines, tactics and technologies’ (Johnson
1995: 8).
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A governmentality perspective, as Lewis observes, effectively abolishes the duality
between state and profession – it sees the professions as part of the apparatus of the
state, with governments, administrators and experts all contributing to the process of
governing, and thereby shifting intervention/autonomy from a dichotomy to a
continuum (2005: 79).
Applying a Foucauldian lens to explain the professions/state relationship has its critics.41
While Foucault’s conceptualisation has challenged traditional thinking about the
professions and the state, Light’s view is persuasive – that the elimination of the
profession/state duality is unlikely because ‘governmentality by its very nature, is made
up of multiple parties, institutions, and professions, all with their own sense of value and
way of doing things and bound to clash or at least grate’ (2001: 685).
The professions and ‘club government’
A third approach to characterising the professions/state relationship is that of the power
theorists. Johnson emphasises the close relationship between the state, elites and civil
society during the development of the modern state, seeing the processes of
professionalisation as integral to state formation during the eighteenth and particularly
the nineteenth centuries (1982: 188). As expertise became increasing institutionalised in
its professional form, it became part of the process of governing (Johnson 1995: 9).
However, as described earlier in this chapter, rather than contributing to social order,
professionalism and the notion of ‘self-regulation’ are seen as part of an ideology
employed to further the interests of the occupational group.

41

Macdonald sees Foucault’s notion of ‘discourse’ as valuable in understanding one basis of
professional power, that is, those who develop and monopolise the language and concepts to
be used in an area of social life have power rooted in knowledge (1995: 178–79). However,
he is critical of ‘governmentality’ and the opacity of the concept of ‘power/knowledge’, and
he questions their applicability to non-French contexts (Macdonald 1995: 180, 25). Kuhlmann
talks of ‘blind spots’ in a Foucauldian approach that ‘amalgamates different social positions
and interests of actors to one pattern of order’ (2006: 25). Hunt and Wickham identify
difficulties with and criticisms of Foucault’s work, including a lack of precision in defining
concepts and stating hypotheses, a ‘cavalier attitude’ to empirical evidence, and that ‘no
amount of synthesis can yield a unitary body of knowledge let alone a single theory’ (1994: 3,
5).
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Moran sees professionalisation in neo-Weberian terms, as a distinct strategy for labour
market control and closure, from both the market and the state, which he likens to
‘walking a tightrope between the market and the state’ (1999a: 12). He sees strategies
of closure designed to cope with two common contextual features of OECD nations:
economies based on market competition, and political systems based on liberal
democratic principles. Like Willis (1989; 2006), Moran sees the essence of the
professional project as appropriating public power to control entry to and competition
within the market, thereby allowing the profession to control its own affairs. This he
labels ‘private interest government’ or ‘club government’ (1999a: 129).
Moran argues that, for much of the twentieth century, the British government was
organised according to a nineteenth century template of a ‘government of clubs’. He
states that just as government was the product of an era of oligarchy, deference and
social elitism (2004: 28), governance of medical practitioners was patterned on this ‘club
government’. He cites the British Medical Council which institutionalised a collegial
system of regulation under which the Council ‘refrained from any attempts at detailed
control over the institutions under its surveillance’ (Moran 2004: 29):
… members trusted each other to observe the spirit of the club rules; the notion
that principles underlying the rules should be clearly defined and publicly
proclaimed was profoundly alien (Marquand 1988: 178).
Moran attributes changes in medical regulation in Britain to broader contextual forces,
arguing that while governance of the British medical profession evolved in particular
historical and political settings, it has changed in response to changes in these settings
(2004: 28).
The ideology of self-regulation that developed to legitimize the Victorian
regulatory settlement both contributed to, and benefited from, the wider British
regulatory ideology. Medical government remained stable because the wider club
system remained stable (Moran 2004: 31).
Moran suggests that these changes in medical regulation from the 1970s onwards
reflect are in response to two main forces (2004: 28). First, the collision between
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systems of rule developed in pre-democratic settings and a modern set of institutions
and cultural patterns that presupposed democratic and open ways of doing things.
Second, the crisis of competence in the governing system, resulting from great failures
of economic management, brought on by the economic decline and turmoil of the 1970s
(Moran 2004: 28).
3.6

How have professionalisation processes been shaped by Australia’s colonial

history?
Professionalisation of colonial and postcolonial professions presents an added
dimension that has been little explored. Collins sees the resources and historical
conditions by which occupations struggle to raise their status and privileges as of two
broadly different types: the political struggle for control of positions within an elite
bureaucratic hierarchy (Continental), and the struggle to form private governments
within occupations, backed by the delegation of state powers to regulate a market
(Anglo-American). He suggests that in any historical case, variations on these two types
may lie anywhere along a continuum and may involve mixtures of both types (Collins
1990a: 17). He claims the driving force for the development of Continental professions
was primarily the growth of the state, that is, university-educated bureaucrats were able
to extend credential requirements into a monopoly on government careers (Collins
1990a: 16). In contrast, the Anglo-American route saw the formation of a monopolistic
practitioner group operating in a market for services and becoming a high-status
profession by forming itself apart from the state:
Here the image of an elite profession was not that in the service of the state …
Occupational prestige, rather, resided in having one’s own self-regulating
organisation. Such organizations, of course, are not oblivious to the state; but
they attempt to use the state merely to give it privileges, and to back up its power
of monopolization and of self-regulation over its own members. With this as a
leading structure, numerous occupations may attempt to raise their status by
organizing themselves into professional associations in emulation of older
profession (Collins 1990a: 16).
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Annisette cites a series of studies published in the 1970s42 that have linked the nature
and development of modern-day professional structures in Britain and its former
colonies with the process of imperialist expansion (2000). These studies shed light on
different routes to market dominance and closure pursued and achieved in an imperial
context.
Annisette argues that the British professions and the imperialist state developed in close
symbiosis, providing the infrastructure of expert services that supported British capitalist
expansion (2000: 631). In this regard, she argues, British professional associations
provided important empire-management functions: ‘colonial professional bodies often
originated as overseas branches of Empire-aggressive UK professional associations, and
very early established a strong client relationship with the colonial state’ (2000: 632).
Chua and Poullaos suggest that imperialism was effected ‘through the dispersal of
power-knowledges and associated occupational structures’ (1993: 725) with local
actors/collaborators facilitating the framework for such power-knowledge transfers.
Annisette points to marked differences in the role of the state in professionalisation
processes between ‘settler’ and ‘non-settler’ colonies. She states that in settler colonies
(which includes the colonies of Australia) professional associations ‘were established by
a self-selected elite to close-off market opportunities from non-elite practitioners’ and,
as such, ‘were seen as anti-egalitarian, anti-laissez-faire, and were met with suspicion
from both the government and the wider community’ (Annisette 2000: 633).
The history of the professionalisation of Australian dentists fits with the dynamics
described by Annisette. The Dental Board of Victoria’s (DBV) official history documents
the professionalisation process with respect to dentistry in Victoria. This history shows
that as with other early colonial occupational licensing laws, the template for the
Victoria’s first Dentists Act, passed in 1887, was provided by earlier British legislation of
1878. The drive for an occupational licensing law came from a small ‘active elite’ of
dentists. Unable to convince the government of the day to make dental legislation a

42 These studies are compiled in Johnson (1982).
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priority, given ‘pressure of business’, this group sought out sympathetic members of
Parliament to sponsor a succession of private members’ bills (DBV 1993: 11).
The DBV history shows that throughout the first 100 years of professionalisation, the
active elite of the dental profession, in conjunction with the DBV, took repeated strong
action to protect the boundaries and status of the profession from incursions by other
occupations, including pharmacies and blacksmiths (who did tooth pulling on the side),
lesser trained dental mechanics and technicians, and overseas trained dentists (DBV
1993: 9–23).
The DBV history describes regulatory arrangements that resemble Moran’s ‘private
interest government’ or ‘club government’ (2004: 28): the main motivation for pursuing
occupational licensing was to improve the social status of dentists, ‘… and thereby
acquire the mantle of respectability worn so comfortably by the medical profession’
(DBV 1993: 11). A monopoly on dental practice was achieved in 1910 – the official
history notes that the dentists reached a compromise with the medical practitioners to
secure passage of the 1910 amendments (DBV 1993: 19).
The medical profession was involved in regulatory arrangements for dentists from the
start: three of eight members, including the president, of the inaugural Dental Board
were medical practitioners; the president was a medical practitioner until at least 1915;
and it was not until enactment of the Dental Act 1972 that reservation of board
positions for medical practitioners was abolished and the DBV was constituted entirely
of dentists. The first female board member of the DBV was appointed in 1986, close to
100 years after its formation (DBV 1993: 6).
3.7

How does ‘boundary work’ impact on workforce reform efforts?

The final topic of interest in the professions literature is about the challenge of
workforce reform, and how governments deal with the contests and demarcation
disputes associated with boundary work when endeavouring to plan and deliver
healthcare to the population.
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The discourse of health system reform in Australia often cites the need for ‘workforce
reform’, with a view to achieving a ‘flexible, responsive and sustainable’ health
workforce (COAG 2008:1).
Along with technological changes, health worker shortages have been a significant driver
of changes in professional scopes of practice (Nancarrow & Borthwick 2005; PC 2005c;
WHO 2007). The pressure for reform is particularly acute in rural and remote areas – in
public hospitals, mental health and aged care services – and is projected to become
critical (PC 2005a: 11–12). Contributing factors include: escalating demand for health
services due to population growth and ageing; technological advances; improved
treatment options; and higher community expectations (Victorian Government 2005a:
6). An ageing workforce, increasing numbers of health professionals choosing to work
shorter hours or part-time, and continued workforce attrition have added to these
pressures (PC 2005c).
Terms such as ‘multi-skilling’, ‘task shifting’ and ‘task delegation’ describe changes to the
scope of practice of individuals or groups of practitioners and, over time, to entire
professions (Department of Health 2013; PC 2005c; WHO 2007). Fournier observes that
as workforce reform gains momentum, the boundaries between different professional
groups are blurring as professionals are increasingly asked to work in multi-functional
teams in order to provide the ‘flexibility’ supposedly required to operate effectively in a
turbulent environment (2000: 67). Team work, as Tousijn observes, represents a marked
break with the old professional logic, which was typically individualistic and discipline
based (2006: 476). Malin sees much of the boundary work central to the establishment
of the professions as being eroded or challenged by the discourse of enterprise and its
celebration of ‘boundarylessness’ and flexibility (2000: 3).
Government reports suggest that workforce reform is fraught, primarily due to contests
between occupational groups within the healthcare division of labour (DHS 2003: 44;
DHS 2005a; Health Workforce Australia 2013; PC 2005). Willis claims the ‘entrenched
guild-style protection of labour market regulation – in which the supply of practitioners
94

is carefully controlled in the economic interests of its members’ – is the cause of many of
the problems of ensuring a supply of practitioners in rural, regional and working class
areas in which health professionals may be less keen to practise (2006: 425).
The right to prescribe scheduled medicines43 is a highly contested area of practice in
Australia (Health Workforce Australia 2013). Collins explains that organised medicine’s
efforts to maintain its monopoly on prescribing has been key to maintaining the power
to control and direct the work of other health occupations (1990a: 20). However, despite
the resistance from organised medicine, in the last decade, a range of professions such
as optometry, podiatry, pharmacy, nursing and midwifery have achieved prescribing
rights, albeit with a limited scope (Health Workforce Australia 2013). Also, the role of the
medical practitioner as gate-keeper to the health system is being challenged, with some
Australian industrial awards44 authorising a broader range of health professionals to
issue sick leave certificates (Willis 2006: 424).
Leutz offers another view about why workforce reform might be threatening to the
health professions (1999). Comparing different health systems, he has formulated the
lessons and parallels as five ‘laws of integration’. In his third law, ‘Your integration is my
fragmentation’, he argues the pressure for integration comes from providers, managers,
and researchers whose concern is how quality, efficiency, access and user control break
down as a person needs help from multiple professionals and benefit systems (Leutz
1999: 92). Leutz suggests that asking practitioners to integrate their services, or even to
cooperate, creates costs and requires them to expand their knowledge, perspectives and
interests. As a consequence, they experience this as fragmentation (Leutz 1999: 92).
Understanding differences across jurisdictions in professional scopes of practice
Comparative studies show that the dynamics of boundary work play out differently in
different jurisdictions (Adams 2009; Dower et al 2007; Kleiner & Park 2010). For
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‘Scheduled medicine’ is defined under section 3 of the Health Practitioner Regulation
National Law as in force in each state and territory means ‘a substance included in a Schedule
to the current Poisons Standard within the meaning of the Therapeutic Goods Act 1989 of the
Commonwealth’.

44

See the Workplace Relations Amendment Act 2005 (Cth).
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instance, a study by the University of California's Centre for the Health Professions
compared scopes of professional practice for four health professions45 across all US
states and other large health systems such as the US Military (Dower et al 2007). Their
analysis of the reasons for disparities in scopes of practice and effective mechanisms for
supporting scope of practice changes is of interest. They found that scope of practice
changes appear easier to implement in some service systems than others (Dower et al
2007: 13).46 They also found that where decision making on scope of practice matters
was left largely to the political process and carried out by state legislatures, lobby groups
played a significant role in shaping legislation. Dower and colleagues found that partly in
response to frustration with the reform process and concern that technical and quality
of care issues receive inadequate attention, an increasing number of jurisdictions had
established independent committees utilising standard procedures to review proposals
for scope of practice extensions. Such committee reports were then transmitted to
legislators, thus allowing them to make informed decisions (Dower et al 2007: 10).
Dower and colleagues concluded that while there is no single or obvious explanation for
the variations in scope of practice, organised medicine's role in opposing expanded
scopes of practice for all other professions has been significant. They suggested a single,
impartial, evidence-based mechanism to review all scope of practice expansion
proposals in a state or institution was required (Dower et al 2007: 21).
3.8

Conclusions

This chapter has explored theoretical contributions concerning the nature of profession,
profession/state relations and the tensions and contests that arise as the professions
have endeavoured to shape the legislation and institutions through which they are
regulated. It shows how the understanding of profession has evolved as the study of
professions has become multi-centred and multi-disciplinary. This chapter also discusses
contested views of the changing nature of medical dominance, autonomy and the

45

Nurse practitioners, physical therapists, physician assistants and paramedics.

46

For instance, in the space of six years, the US Military was able to identify an area of need,
create a new occupation, implement education and training requirements and successfully
facilitate the transition (Dower et al 2007: 13).
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important role of the university in reproduction of the professions. It points to the nexus
between the emergence of licensing laws and the making of the professions.
From this analysis, I conclude that it is not possible to understand the forces shaping
health professions regulation without understanding how the health professions
function as part of the institutional arrangements, and as potent interest groups with a
unique ability to influence health policy (Lewis 2005: 75). Also, the professions cannot be
understood per se, but must be analysed by situating them in their larger social and
institutional context (Brante 2010: 872; Davies 1983: 11). As Larson observes ‘it is less
productive to work towards a general theory of professions than it is to think of
questions which go beyond the professions, to address the larger and more important
theme of the construction and social consequences of expert knowledge’ (1990: 25).
Tracing the development of the professions literature inevitably turns attention to
considerations of the state and civil society. As Lewis points out, linking the concept of
profession to policy and governance – that is, to considerations of the state – helps in
understanding how the meaning of profession is constantly changing in response to
reforms (2005: 84).
Gaps in the literature on professions are evident from this analysis. Since Willis’s groundbreaking 1989 analysis, there has been a dearth of empirical studies addressing
Australian professionalisation processes. Saks suggests that neo-Weberian theory forms
the current orthodoxy in social scientific analysis of professions (2012: 7). However, no
Australian literature applying this lens to developments in health professions regulation
over the last 20 years was located.
Also, despite the significant overhaul of Australian regulatory institutions with the
establishment of the NRAS, no Australian literature has explored professional influence
on the shape of the reformed arrangements or the way in which governments have
accommodated competing interests in the design and implementation of the National
Law. Nor does any Australian literature consider the extent to which the patterns of
profession/state relationship discussed in the international literature – such as the ‘club
government’ described by Moran in the UK – are or have been evident in the Australian
regulatory landscape. These ideas are explored in Parts C and D of this thesis.
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CHAPTER 4:
4.1

THE DYNAMICS OF POLICY CHANGE

Overview

This chapter reviews the policy studies literature and its application to regulation as a
type of policy making. As in Chapter 3, the focus is on those elements of the literature
that shed light on the dynamics of change in government policy concerning how the
health professions are regulated in Australia, how the state mediates the tensions and
contests to make decisions, and in whose interests such decisions are made.
Key terms are defined, some definitional issues are addressed, and the link between
policy making, inequality and democracy is discussed. Five main forces that shape policy
making are introduced: namely, context; interests; institutions; individuals; and ideas.
Policy-making theories that address the dynamics of how policy decisions are made are
presented as well as some broader frameworks for explaining how and why policies
change over time. Finally, an historical institutionalist framework is presented that offers
scope to synthesise elements of other theoretical approaches, to better explain the
dynamics of change in health professions regulation, at the micro (individual), meso
(institutional) and macro (societal) levels.
4.2

How are policy and policy making defined?

Defining policy and policy making is as complex as defining what is a profession.
Surveying the field, Hogwood and Gunn list 10 uses of the term ‘policy’: namely, as a
label for a field of activity; as an expression of general purpose or desired state of affairs;
as specific proposals; as decisions of government; as formal authorisation; as a program;
as an output; as outcome; as a theory or model; and as a process (1984: 13–19).
Various definitions reference the values and aspirations of government, the outcomes
and activities of government agencies, and documents, decisions and political or
bureaucratic processes (Lin & Gibson 2003: 5). Also, theorists adopt different
assumptions about the nature and role of institutions, the role and motivation of
individual actors, the nature of collective action, the policy change process, and the
boundaries and scope of inquiry (Schlager 1999: 241–55).
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Parsons defines ‘policy’ as ‘a course of action or plan, or a set of political purposes, as
opposed to ‘administration’ (1995: 14). For Parsons:
To have a policy is to have rational reasons or arguments which contain both a
claim to an understanding of a problem and a solution. It puts forward what is
and what ought to be done. A policy offers a kind of theory upon which a claim
for legitimacy is made (Parsons 1995: 15).
The World Health Organization (WHO) defines ‘health policy’ as ‘decisions, plans and
actions that are undertaken to achieve specific healthcare goals within a society’. 47 For
Palmer and Short, health policy embraces ‘... courses of action that affect the set of
institutions, organisations, services and funding arrangements that we have called the
healthcare system’ (2014: 25). This definition encompasses policies about how the
health professions are or should be regulated.
Parsons sees the policy-making process as concerned with ‘the public and its problems’,
its focus on ‘how issues and problems come to be defined and constructed and how they
are placed on the political and policy agenda’ (Parsons 1995: xv). Rather than deliberate
orderly steps, Lindblom and Woodhouse describe a ‘complexly inter-active process
without beginning or end’ (1993: 11). Goodin and colleagues see public policy making as
largely a matter of persuasion and ‘unabashedly value laden’.
Decide, choose, legislate as they will, policy makers must carry people with them,
if their determinations are to have the full force of policy (Goodin, Rein & Moran
2006: 5).
Parsons favours adopting a ‘policy analysis perspective’ that ‘allows different approaches
to explaining policy change to be contextualised, and the values and beliefs which frame
a given theory identified, in order to evaluate what approach or approaches offer the
most ‘plausible’ account’ (1995: 247). He charts the development of the policy sciences
in terms of ‘the desire for knowledgeable governance’, that is, the acquisition of
47

See website of World Health Organization, retrieved 6 December, 2015 from
<www.who.int/topics/health_policy/en>
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‘knowledge’ about ‘problems’ so as to formulate ‘better solutions’ (Parsons 1995: 17). In
this regard, policy making uses a variety of techniques to improve the decision-making
process or make it more rational (Parsons 1995: 55).
Policy making as societal problem solving and learning
Schon sees study of public policy making as understanding how societies learn (or fail to
learn) about the problems they define as public and how they seek to solve (or fail to
solve) them. He urges a radical re-thinking and redesign of the policy processes of
increasingly complex information societies (Schon 1971: 30; 201–02; Parsons 2002: 48).
We must … become adept at learning. We must become able not only to
transform our institutions, in response to changing situations and requirements;
we must invent and develop institutions which are ‘learning systems’, that is to
say, capable of bringing about their own continuous transformation (Schon 1971:
30).
For Parsons, improving policy making involves democratic innovation and an
appreciation of government as a complex adaptive system (CAS), rather than as a
mechanistic and linear process concerned with better techniques of command and
control (2002: 52). Parsons argues for ‘evidence-informed’ policy making:
… a process whereby knowledge is transacted and exchanged rather than
‘pooled’ and utilised by the policy professionals at the centre, with less emphasis
on knowledge as power, and more emphasis on learning as means of selftransformation (Parsons 2002: 53).48

48

Better policy making involves less centre-periphery direction and more periphery-periphery
and periphery-centre interaction (Schon 1971: 177). The aim of government, Schon argues,
should not be to control and direct, but to facilitate the growth of individuals, organisations
and communities that are capable of managing their own continuing transformation, to be
the facilitator of society’s learning, rather than society’s trainer (Schon 1971: 178; Parsons
2002: 48).
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Policy making, inequality and democracy
Some writers address the relationship between policy, inequality and democracy. Parson
says that in liberal democratic systems policies have become ‘the essential currency of
democratic exchange’ in that political elites must give reasons for what they propose or
what they have done (1995: 15–16). A policy can thus be considered a political attempt
to define and structure a rational basis for action or inaction (Parsons 1995: 14).
In Lasswell’s ‘policy sciences approach’, policy making aims to advance the knowledge
needed to improve the practice of democracy, the ultimate goal of which is the
realisation of human dignity in theory and practice (1951: 15).
Ingram and Schneider observe that policy making always takes place in conditions of
power inequalities. Public policies, they argue, carry messages, ‘implicitly signalling who
is important to national welfare and who is not’ (Ingram & Schneider 2006: 178). These
social constructions are built into policies and contribute to a ‘democracy gap’ (Ingram &
Schneider 2006: 179–80).49
Ingram and Schneider warn that the development of specialised policy areas can lead to
the dominance of expert knowledge over ordinary grass roots experiential knowledge
and the demise of local knowledge and contextual experience (2006: 180). They stress
the importance of public policy in creating a more just society and suggest that
distributive justice and responsive leadership must become more central to the work of
the policy analyst (Ingram & Schneider 2006: 169–70). They urge policy analysts to
‘unmask the framing of problems and social constructions of targets that are
degenerative and damaging to democracy’ and to pursue alternative policy tools, rules
and implementation structures that ‘facilitate the conditions for democracy’ (Ingram &
Schneider 2006: 184).

49

Ingram and Schneider state ‘the ways in which various publics are treated by policy – whether
their views of problems are recognised as legitimate or ignored; whether they are targeted
for burdens or benefits; the rules to which they are subjected; and the reception they
encounter in interaction with implementing agencies – all teach lessons related to
democracy’ (2006: 178).
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4.3 What are the main forces at play in the policy-making process?
Having defined and framed policy making for the purposes of this thesis, I now examine
the forces that shape policy making. I categorise these forces as: contextual; interests;
institutions; individuals; and ideas, and conclude that no single theory adequately
explains the interaction between these forces as they shape health professions
regulation.
4.3.1 Context
Most writers recognise the importance of context in shaping policies and policy making –
all policy making takes place within the constraints and realities of economic, social,
geographical, cultural and historical conditions (Kay 2005; Lewis 2005; Parsons 1995). All
policy makers make judgements as to what these realities are, and these ‘reality
judgements….constitute the boundaries of what is possible and desirable – of what is
and ought to be’ (Parsons 1995: 207).
A range of contextual features shape the policy-making process. The first is what Lewis
terms the ‘circuitry’ of political institutions and health systems (2005: 20). In Australia,
this includes a federal system of government under which policy making authority is split
and contested between levels of government, resulting in confusion and blame shifting
(Swerissen & Duckett 2008: 69).50 Analysis of the institutional context of policy making
‘enables more complete understanding of what is being argued about, the positions
being adopted by different interests, and the possibilities for change’ (Lewis 2005: 40).
A second feature is the forces of globalisation that as Gleeson and colleagues observe,
have

propelled

centralisation

of

regulation

and

increased

the

need

for

intergovernmental and inter-sectoral coordination in policy making (2011: 239). Davis
states that globalisation has led to changes in the role of government, the choices
available to government, the ways in which policy is made, and the policy instruments
that can be employed (Davis 2000: 234–35).

50

Compared with unitary national governments, federations are more fragmented and have
weaker policy authority at the national level (Lewis 2005: 25). This presents significant
challenges and opportunities for policy makers.
102

Other contextual factors considered influential in shaping health policy making include:
the rise of neo-conservatism and a decline in the relative autonomy of the state (Coburn
& Willis 2000: 378); the emergence of the ‘logic of the market’ as the dominant
paradigm for governing (Fournier 2000); a substantial increase in healthcare expenditure
with efficiency and productivity becoming central concerns for states (Fournier 2000);
the emergence of new forms of governing based on managerial and market methods
that have translated into health system reforms aimed at cost containment (Lewis 2005:
43); with increasing globalisation, the change from cottage industry to mass markets in
healthcare (Coburn & Willis 2000: 378); the growth in medical technology (Moran
1999a: 181), and the emergence of the ‘medical-industrial’ complex that links corporate,
professional and bureaucratic elites (Moran 1999a: 181).
Parsons observes that while context goes a long way to making relationships
understandable, there are competing views about the contribution of context and the
mediating mechanisms (1995: 215). One school of thought is that policy is largely
determined by underlying conditions which are driven by environmental or demographic
forces over which political actors have only a marginal influence (Parsons 1995: 215).51
These ‘macro’ factors and conditions influence the way a political system defines its
problems and formulates policy and are considered beyond the capacity of individual
policy makers to influence (Parsons 1995: 216). However, as Parson observes, this
approach fails to consider the dynamics and interactions between variables and the fact
that governments and elites are not simply processing these variables, but are involved
in their manufacture (1995: 216).
The concept of path dependency52 captures a mediating mechanism that some consider
important in policy making (Bartos & Bamford 2010; Kay 2005; Lewis 2005). Kay uses the

51

For instance, Hofferbert argues that the policy agenda and outcomes of political systems are
functions of three main factors: historical and geographical conditions; social and economic
composition; and mass political behaviour. Further, he argues that these are mediated
through governmental institutions and elite behaviour (Hofferbert 1974: 258–64; Parsons
1995: 215).

52

A process is considered to be path dependent ‘if initial moves in one direction elicit further
moves in that same direction ... the order in which things happen affects how they will
happen, the trajectory of change up to a point constrains the trajectory after that point’ (Kay
2005: 553).
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term to describe ‘the empirical observations and intuitions that policies, once
established, can be difficult to change or reform’ (2005: 558). The concept has been
applied most commonly to formal institutions at the macro or constitutional level.
However, in its application to policy making, Kay argues that path dependency assists in
explaining the link between context and institutions (2005: 555).
In understanding policy making as path dependent, ‘policy decisions accumulate over
time through a process of accretion that restricts options for future policy makers’ (Kay
2005: 558). Past policy decisions are institutions in terms of current policy decisions:
they can act as structures that can limit or shape current policy options (Kay 2005: 557).
This is particularly so when policies are enacted as laws that empower regulatory
institutions. Kay sees the insights of path dependency as complementing, rather than
rivalling, other accounts of policy change (2005: 560).
Kay notes critics of path dependency theory who assert it is a ‘fashionable label’ for the
intuition that ‘history matters’ without a clear and convincing account of decision
making over time, that it explains only stability and not change and that its normative
implications are confused and left mostly unexplored (2005: 553). However, Kay
suggests that while path dependency requires further theorisation, it may explain why
policies are difficult to reform and become more complex over time (2005: 554–55).
4.3.2 Interests
Interests also play a role in shaping policy and policy making. 53 Writers observe that in
liberal democracies, all policy making is subject to the pressures of competing interest
groups that attempt to negotiate and bargain with government to fulfil their own goals
(Gardner 1995: 184; Lewis 2005: 5). The literature offers various interest-based accounts
of policy making and its outcomes, such as private interest or interest group theories
and public interest theories (Baldwin et al 2012: 43–49). The ‘power theories’ outlined in
Chapter 3 also fall within this group of theories.

53

An ‘interest’ has been defined as ‘a stake in something that is important to the stakeholder
because of the benefit or harm it can do to him or her, or to the social group to which he or
she belongs’ (Williamson 2008: 512 citing Lukes 2005).
104

Private interest theories
Interest group or private interest theories are associated with Stigler’s economic theory
of regulation and theories about ‘regulatory capture’54 derive from this approach.
‘Actors are assumed to be inherently self-regarding and concerned with maximising their
own (material) interest’ (Baldwin et al 2012: 43), and that each industry or occupation
with enough political power will seek to control entry (Stigler 1971: 5). As outlined in
Chapter 3, the health professions are considered to pursue statutory regulation in order
to establish a ‘market shelter’ and protect themselves from competition (Coburn & Willis
2000: 380; Freidson 2001: 201–04).
Freidson observes that the connection of professional work with income – the fact that
those who perform complex, discretionary work must gain their living by it – is a
constant stimulus to self-interested exploitation of the sheltered autonomy that
professional institutions provide (1994: 9). Fels and colleagues argue that policies that
restrict entry to the professions operate in the interests of the professions, rather than
of the public, by limiting the supply of professionals and raising prices and professional
incomes (Dower et al 2007; Fels et al 2001: 107). As a result, ‘the health professions
wield substantial market power that they abuse at times by engaging in anti-competitive
conduct, such as price fixing, primary and secondary boycotts, exclusive dealing and
misleading or deceptive conduct’ (Fels et al 2001; UK Commission for Employment and
Skills 2011).
A common criticism of this theoretical approach is of the notion that decision making is
essentially driven by individual self-interest (Parsons 1995: 313). For instance, Baggott
considers it too crude to equate the desire of professional groups to control the
substance of their work purely with the self-interested pursuit of economic gains
(Baggott 2002: 38). Baldwin and colleagues argue that such theories ‘fail to acknowledge
that individuals may behave in different ways depending on the roles they adopt, and
that important motives (such as ideologies, policy goals, emotional identifications,

54

These are discussed further in Chapter 5.
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personality limits, prejudices and moral stances) may be ignored or under-rated’
(Baldwin et al 2012: 45–46).
Public interest theories
Alternatively, some authors explain the evolution of public policies in terms of the
pursuit of public interest (Baggott 2002: 38; Baldwin 2012). Regulators are considered to
act as ‘benevolent agents for the public interest’. Emphasis is on ‘the trustworthiness
and disinterestedness of expert regulators in whose public-spiritedness and efficiency
the public can have confidence’ (Baldwin et al 2012: 41).
Two approaches to defining the public interest in relation to health professions
regulation have been identified Baggott 2002: 38–39. The first is the populist, or
democratic, perspective in which the public interest is seen as the view of the majority
expressed through democratic mechanisms. The second is the paternalist perspective,
where ‘the public interest is interpreted by elites that believe they can legitimately
gauge the public interest’. Baggott sees the paternalist approach as dominant in health
professions regulation – elitist regulation based on the ‘gentlemen’s agreement’ and
‘self-discipline’ emerged with the rise of the professions during the Victorian era (2002:
39).55 He sees evidence that ‘elitist’ regulatory models are changing in response to
populist pressures and increasing recognition that professionals should not be the sole
judges of what is in the public interest (Baggott 2002: 39; Moran 2004). However,
Baggott concludes that, even with greater lay participation in regulatory bodies, health
professional elites are still in a very powerful position to interpret the public interest and
influence decisions about the shape of regulation (2002: 40).
Baldwin and colleagues note that public interest theories have been criticised for lacking
an agreed notion of public interest, for doubts about the disinterestedness, expertise
and efficiency attributed to regulators, and because they understate the degree to
which economic and political power are influential in policy making (Baldwin et al 2012:
41–42).

55

This was described in Chapter 3.
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Structural interests theory
Alford’s theory of structural interests has been applied to explain the dynamics of health
policy change in the Australian setting (Duckett 1984; Gardner 1995; Palmer & Short
2014).56 Lewis suggests it offers the best starting point for understanding the
distribution of power among interest groups and the forces that shape policy making in
the Australian healthcare sector (2005: 57)
A number of elements of Alford’s theory resonate with this thesis. First is Alford’s
description of how the most powerful of interests, ‘the professional monopolists’
support the status quo – they do not have to exert power to influence decisions, except
to block proposals for change (1975: 6).
Second is Alford’s observation that changes in technology and the division of labour in
healthcare are driving the creation of new structural interests. As the division of labour
has become more complex, the developing interest in ‘corporate rationalisation’ is
challenging some of the fundamental interests of the professional monopolists and
leading to conflicts (1975: 15). However, Alford sees these conflicts as occurring in an
institutional framework which prevents corporate rationalisation from generating
enough social power to truly integrate and coordinate healthcare (1975: 15).
Third is Alford’s argument that responses to periodic crises take the form of
‘symbolically reassuring investigations, whose reports call for new administrative devices
to ‘coordinate’ and ‘integrate’ the healthcare delivery system and thus heal the deepseated disease of fragmentation’ (1975: xiv). He considers that none of the reforms
sought by the ‘market reformers’ or ‘bureaucratic rationalisers’ challenge the
institutionalised and legal control of the system as a whole by the dominant structural
interests (Alford 1975: 6). Instead, Alford suggests that ‘legislation which allegedly
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Alford proposes that policy making in the health sphere is best understood in terms of a
continuing struggle between major structural interests operating within the context of a
market society. He labels these interests as: ‘professional monopolists’ who control the
majority health resources; ‘corporate rationalisers’ who challenge their power, and ‘equalhealth advocates’ who seek better healthcare for the population (Alford 1975: xiv). Duckett
has applied Alford’s theory of structural interests to explain the politics of health policy
change in the Australian context (1984).
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establishes new principles of operation and which explicitly is designed to change the
‘system’ is almost inevitably distorted in ways which reinforce the present system’
(1975: 232).
Fourth, Alford suggests that while turf battles occur between interest groups with
monopoly powers, these conflicts occur within a dominant structural interest. Such
conflicts do not challenge the principle of professional monopoly, only who is going to
have it (1975: 14). He points out that while health occupations that hold or seek
professional status will be affected differently by various policy reform agendas, they
share an interest in maintaining autonomy and control over their work conditions. Thus,
when their autonomy is challenged, professional groups act together to defend their
interests, giving them more chance of achieving their mutual goals (Alford 1975: 192).
In Alford’s view, the goal is institutional reform – to change the structure of health
institutions that create specific rewards and sanctions (1975: 19). He offers no signposts
as to what form this might take. However, his analysis provides a meso-level explanation
of the interests that shape health policy and emphasises the symbiotic relationship
between interests and institutions in the processes of policy making and regulatory
reform.
4.3.3 Institutions
There has been increasing interest in the role of institutions57 in shaping policy making
(Baldwin et al 2010: 53; Parsons 1995: 223). Baldwin and colleagues see the common
thread in these theories – that institutions matter and that institutional structures, as
well as social processes, significantly shape policy (2012: 54). As Lewis notes, political
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The term ‘institution’ has been defined as ‘the formal or informal procedures, routines,
norms and conventions embedded in the organisational structure of the polity or political
economy’ (Hall & Taylor 1996: 938). They can range from the rules of a constitutional order
to the conventions governing trade union behaviour or bank firm relations (Hall & Taylor
1996: 938). Institutional theories include: economic or ‘rational choice’ institutionalism which
includes ‘principal-agent’ theories and game theory; sociological institutionalism which
includes March and Olsen’s ‘garbage can’ model; and political institutionalism that focuses on
the relationship of state and society (Miller 2010: 25–27; Parsons 1995: 223). Kingdon’s
agenda-setting theory and Sabatier and Jenkins-Smith’s policy advocacy coalition theory have
drawn on the garbage can model (Parsons 1995: 192).
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institutions lay down a series of pathways along which policy travels – a kind of ‘circuit
board’ – and the health system overlays this, providing an additional set of structures
and traditions (Lewis 2005: 20). Lewis draws on Giddens’ concept of ‘structuration’
(Giddens 1987) to postulate the connection between structures and individual action:
social systems are produced and reproduced by actors in interaction who draw on rules
and resources in the complexity of social contexts (2005: 8).
Structures both constrain and enable, and while broader structural contexts
shape individual action, those actions shape structure in turn in an interactive and
recursive manner (Lewis 2005: 8).
Path dependency features prominently in such theories – how institutions come to exist
and begin to operate are important because they ‘establish a working method which
often continues long after the pioneers have left the scene’ (Moran & Wood 1993: 54).
Citing Schon (1973), Parsons describes institutions as having ‘an inertial life of their
own’, with the problems of today often taking place in institutional contexts that may be
fifty years or more out of date (Parsons 2002: 47). Moran’s description of UK health
professions regulation as ‘club government’,58 discussed further in Chapter 5, supports
the view that institutions linger (2004: 28).
Suddaby and Viale (2011: 424) state that ‘professional projects carry with them projects
of institutionalization’. Acemoglu and Robinson’s historical institutionalism theory offers
a persuasive account of how and why institutions matter, the dynamics of path
dependency and how institutions shape society (Acemoglu & Robinson 2012). Elements
of this framework that are of relevance for this thesis are discussed later in this chapter.
4.3.4 Individuals
Some writers highlight the importance of individual agency as a cause of policy change
(Bevir et al 2003a, 2003b; Lewis 2005: 3; Mintrom & Norman 2009). General leadership
theory and the literature on ‘policy entrepreneurship’ contribute to understanding of
the role of individuals (Kingdon 1984; Lewis 2005; Mintrom & Norman 2009).
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See outline of the concept of ‘club government’ in Chapter 3.
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Pearce and Conger are critical of those writers on leadership theory who focus on ‘topdown’ leadership (2007: 281–82). They suggest that leadership is a more complex social
process and that the concept of ‘shared leadership’59 better reflects the ‘dynamic giveand-take’ of leadership in real-life settings. They suggest that the new generation of
organisations is built around coalitions, networks and strategic alliances whose strategic
visions are shaped by multiple parties. ‘There is rarely if ever a single senior leader
shaping the alliance vision’ (Pearce & Conger 2007: 282).
Similarly, as Lewis argues, policy is the product of complex interactions between actors
embedded within networks that enable them to influence events and decision making
‘Influential people are likely to know other influential actors through their work
connections and that being associated with a policy area for a long time leads to an
increased chance of being regarded as influential’ (2005: 60). Lewis concludes however
that mapping these networks is not straight forward (2005: 70).
Kingdon’s portrait of ‘policy entrepreneurs’ as agents of change has been influential in
understanding the role of individuals in major policy change processes (Kingdon 1984;
Lewis 2005; Mintrom & Norman 2009: 655). The defining characteristic of Kingdon’s
policy entrepreneurs is ‘their willingness to invest their resources – time, energy,
reputation, and sometimes money – in the hope of a future return’ (1984: 129). Policy
entrepreneurs are members of ‘policy communities’, either inside or outside
government, who keep their proposals ready and waiting for a policy window to open in
order to get an issue onto the agenda. Kingdon contends that policy windows close
quickly and the entrepreneur must await the next opportunity if a chance is missed
(1984: 174).
Mintrom has written extensively on the role of policy entrepreneurs in the policy change
process (1997; 2000; 2009). Mintrom and Norman propose four elements as central to
policy entrepreneurship, namely, social acuity, defining problems, building teams and
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Pearce and Conger describe shared leadership as ‘a dynamic, interactive influence process’
that often involves peer or lateral influence and, at other times, upward or downward
hierarchical influence (2003: 1).
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leading by example.60 Drawing from Kingdon (1984), they state that skilled policy
entrepreneurs prompt awareness among important people by linking problems, policy
ideas and politics in order to elevate certain issues onto government agendas61
(Mintrom & Norman 2009: 655). Good timing is considered critical, that is, the ability to
perceive and take advantage of windows of opportunity when they emerge (Mintrom &
Norman 2009: 652). Having developed a power base during periods of policy stability,
policy entrepreneurs act rapidly to capitalise on their previous, patient efforts (Mintrom
& Norman 2009: 659).
Lewis also sees policy entrepreneurs as successful in having their points of view heard
and adopted because they have ‘mastered the art of persuasion’ and have ‘a firm grasp
of the structural constraints and opportunities that underpin policy’ (2005: 3). Giddens
argues they are also innovators – they spot possibilities that others miss or take on risks
that others decline (2000: 75).62 Institutionalist accounts of policy making (described
later in this chapter) acknowledge the role of policy entrepreneurship, emphasising the
importance of ‘insider sensibilities’ and the ‘deep knowledge of relevant procedures and
local norms that define acceptable behaviour’ (Mintrom & Norman 2009: 656).
4.3.5 Ideas
Keynes is credited as the main proponent of the view that ideas shape history and
government policies – that the power of vested interests is ‘vastly exaggerated
compared with the gradual encroachment of ideas’ (Keynes 1936: 383).
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Mintrom and Norman maintain that all policy entrepreneurs exhibit these characteristics to
some degree. For instance, policy entrepreneurs understand the ideas, motives and concerns
of others in their local policy context, respond effectively and pay close attention to defining
problems (Mintrom & Norman 2009: 652). Their strength is their ability to work effectively
with others. They are commonly found in tight-knit teams composed of individuals with
different knowledge and skills who are able to offer mutual support in pursuit of change
(Mintrom & Norman 2009: 653). Successful policy entrepreneurs make good use of networks,
forming teams that contain both ‘insiders’ and ‘outsiders’ (Mintrom & Norman 2009: 656).
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Case studies have shown how policy entrepreneurs work carefully over time to craft strategic
coalitions of supporters (Mintrom & Norman 2009: 659; Rabe 2004: xiii).

62

Giddens considers social and civic entrepreneurs as being just as important as those working
directly in a market context, since the same drive and creativity are needed in the public
sector and civil society as in the economic sphere (2000: 75).
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Some writers see the essence of health policy making as a struggle over ideas about
health, ideas that support particular actors and shape the range of possible policy
options (Lewis 2005: 94). Citing Stone (2012),63 Lewis argues that ideas are crucial
because ‘how policy problems are defined generates a list of interested parties and
allocates positions of power to them’ (2005: 9–10). Ideation works both as a ‘cognitive
filter’ through which policy proposals are viewed and as a mediating factor that shapes
policy discourse (Lewis 2005: 95).64
Three influential ideas that have shaped health policy, including health professions
regulation, are the biomedical paradigm, neo-liberalism and the notion of the ‘risk
society’.
Lewis sees the biomedical paradigm that underpins ‘scientific medicine’65 as a
‘foundational idea’ that distinguishes health policy and dominates how health and illness
are conceived (2005: 99). She argues that broad acceptance of the biomedical paradigm
justifies the authority of the medical profession and its dominance over other health
professions.66 This is despite its focus on disease that leaves no room for the social,
psychological and behavioural dimensions of illness (Lewis 2005: 100). There are, Lewis
argues, signs of challenge to the biomedical conception of health from the ‘new public
health’, with its emphasis on the social determinants of health and health inequalities in
populations (2005: 101). She suggests that in presenting health as a social product, the
new public health fundamentally undermines the authority of both the medical
63

Stone states that ‘every idea about policy draws boundaries. It tells what or who is included or
excluded in a category. These boundaries are more than just intellectual – they define people
in and out of a conflict or place them on different sides…..ideas and alliances are intimately
connected’(2012: 36).
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Problems are constructed differently by different players seeking to impose their views on
others (Lewis 2005: 7) and it becomes impossible to separate problems from solutions or
facts from values (Bacchi 1999: 1–2, 49).

65

The biomedical paradigm is based on the idea that the body is a machine and that health is
about providing curative care to individuals once they become ill (Lewis 2005: 99). This
paradigm shift occurred in conjunction with the emergence of scientific medicine in the late
nineteenth century, following the development of germ theory (Lewis 2005; Willis 1989).

66

Citing Willis (1989), Lewis argues that ‘medicine was fixed at the top of the healthcare
hierarchy in 1880 when ‘scientific medicine’ became established and was thus able to exploit
the technical developments that followed from germ theory and use the effectiveness of
science as a means to advance itself as a profession (2005: 100).
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profession and many existing healthcare arrangements (Lewis 2005: 104). Lewis
contends, however, that the impact of such ideas has been limited to date (2005: 105–
09).
Baldwin and colleagues also point to the role of ideas, ideologies and beliefs and the
broader intellectual climate in influencing the design of regulatory instruments, through
deliberation and discourse (2012: 52). They argue that neo-liberalism67 provided the
intellectual climate that underpinned the Reagan and Thatcher economic rationalist
deregulatory programs of the 1970s and 1980s (Baldwin et al 2012: 49–50). Writers have
pointed to the impact of neo-liberal philosophies on government policy making in
Australia, for example, through National Competition Policy in the 1990s (Coburn &
Willis 2000; NCC 2003a; NCC 2005) and red tape reduction programs in the new
millennium.68
Baggott argues the notion of the ‘risk society’ has been influential in shaping policy
making (2002: 42) and others have linked it with various developments, including: the
rise of the ‘regulatory state’69 (Jordana & Levi-Faur 2004: 2); the growth of the
independent regulatory agency that operates at arm’s-length from government;
redefinition of healthcare accountability through extensive use of audit in regulatory
regimes; and the rise of evidence-based medicine (Baldwin et al 2012; Beck 1992; Flynn
2004; Jordana & Levi-Faur 2004: 8-15).
Freiberg argues that ideas of risk, trust and public interest provide a rationale for
government policies on regulation (2010: 5–16). He sees the role of the state and
regulators as creating order and engendering trust and confidence in the system as a
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Key features of this ideology include: an emphasis on the role of the markets; valuing the
private sector over the public sector; calls for competition and deregulation; endorsement of
stronger performance management within the public sector, and championing consumerism
over producer power (Alaszewski 1995: 56–59).
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See for instance the
<www.dtf.vic.gov.au>

69

Levi-Faur defines the ‘regulatory state’ as a state that applies and extends rule-making,
monitoring and enforcement via bureaucratic organs of the state….the overarching premise is
the entrenchment of the rule of regulatory law in the internal and external working of the
administrative state…..it can apply to any state which relies on rule-making, rule-monitoring
and rule-enforcement (2011: 14–15, 27).
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whole, and this ‘system trust’ underpins economic, political, legal and social systems
(Freiberg 2010: 13). He sees occupational licensing, for instance, as designed to
engender and police trust:
The provision of formal tokens of trust, such as licenses, accreditation or
certificates, obviates the need for each transaction to be verified or negotiated,
leaving the parties’ energy and resources to be better and more efficiently
deployed in other activities (Freiberg 2010: 14).
Jordana and Levi-Faur question neo-liberalism as the dominant explanation for changes
in governance in capitalist systems (2004: 13–15). Instead they see significant
interactions between the nature of trust in society and the rise of regulation as a mode
of governance.
Such debates underscore the difficulty of pinning down the mechanisms through which
ideas influence policy.70 For instance, Hall argues that while ideas are important, other
factors make or mar an idea’s progress toward adoption as policy: namely, it is a good fit
with the existing economic circumstances; it is considered administratively feasible; and
it is seen as being in the interests of the dominant political interests(1989: 370–75).
Parsons describes a second set of models for explaining how ideas influence policy which
draw on metaphors such as ‘networks’, ‘subsystems’, ‘streams’ and ‘coalitions’.71 The
focus here is on the way in which policy networks or communities advocate ideas in
given policy areas (Parsons 1995: 173).
Parsons argues that an historical approach highlights the pitfalls of overly simplistic and
generalised theories about the impact of ideas. He argues that historical analysis of the

70

Parsons describes a number of approaches (1995: 171–75). See also Coats and Colander
(1989); Hall (1989); Kingdon (1984) and Sabatier and Jenkins-Smith (1993).

71

Weimann’s empirical research on the impact of ideas has confirmed the importance of
opinion leaders. He concludes that what is important is a combination of personal traits and
social network position (Weimann 1991). Haas talks about the role of ‘idea brokers’ as crucial
to getting ideas into the policy process (1990). Kingdon’s policy streams theory and Sabatier
and Jenkins-Smith’s advocacy coalition framework (discussed later in this chapter) provide
further examples.
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development of policy suggests that ideas do influence policy, but not neatly, and the
relationship of policy innovation to policy continuity is not clear (1995: 175).
Parsons concludes that policy change is difficult to define and pin down, as is locating
the ‘decisive’ point at which ideas shape policy. He suggests that it is also difficult to
prise apart interests and ideas (Parsons 1995: 175). It is likely, as Hartwell argues, that
while ideas may determine the general character of legislation, they do so alongside
other influences, such as social and economic conditions, changes in institutions and the
impact of policy entrepreneurs (1989: 119).
4.4

How are policy decisions made?

Parsons suggests a key challenge for understanding policy making is the need for
synthesis and the search for models of a more comprehensive kind (1995: 184). 72 Two
theories that shed light on the early ‘agenda-setting’ stage of the policy-making and
regulatory reform processes are Kingdon’s multiple streams theory (Kingdon 1984)73 and
Sabatier and Jenkins-Smith’s advocacy coalition framework (Sabatier & Jenkins-Smith
1993).
4.4.1 Multiple-streams theory
Kingdon’s interest is in how issues come to be issues, how they come to the attention of
public officials and policy makers, how agendas are set, and why ideas ‘have their time’
(Parsons 1995: 192).74

72

For instance, Sabatier has identified eleven different conceptual frameworks that have
spawned a variety of theories and models seeking to explain specific instances of the policymaking process (1999: 6-12).

73

The multiple-streams theory was developed by Kingdon (1984) based on the ‘garbage can’
model of organisational choice developed by Cohen, March and Olsen (1972). The garbage
can model emphasises ‘the anarchic nature of organisations as loose collections of ideas,
rather than rational coherent structures’, and solutions that ‘look’ for problems (Parsons
1995: 193).

74

In Kingdon’s theory, the process through which agendas are set and alternatives are specified
is composed of three separate and distinct streams of actors and processes: the ‘problem
stream’ consisting of data about various problems and the proponents of various problem
definitions; the ‘policy stream’ consisting of the proponents of various solutions to policy
problems; and the ‘political stream’ consisting of the swings of national mood, vagaries of
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Several elements of Kingdon’s theory resonate with this thesis. The first is his
characterisation of how policy proposals are generated – through a process resembling
natural selection. He argues that many ideas are possible in principle and float around in
a ‘policy primeval soup’ in which specialists try out their ideas in a variety of ways.
Proposals are floated, combine with one another, are revised and floated again.
Proposals that survive and achieve serious consideration within the political stream
meet several criteria, including: technical feasibility; fit with dominant values and the
current national mood; budgetary workability; and likely political support or opposition
(Kingdon 1984: 21).
The second element is Kingdon’s notion of ‘critical junctures’. He conceives of the three
streams as largely independent of one another, with each developing according to its
own dynamics and rules. However, the three streams join at critical junctures, and the
greatest policy changes grow out of this coupling of problems, policy proposals, and
politics (Kingdon 1984: 20).75
Third, Kingdon emphasises the importance of ideas in public policy. He describes their
generation as an evolutionary process. ‘Wholly new ideas do not suddenly appear.
Instead, people recombine familiar elements into a new structure or a new proposal ...
change turns out to be recombination more than mutation’ (Kingdon 1984: 131). He
suggests that if a proposal initially fails one or more tests (for example, political
feasibility), it might be reworked or combined with something else, and then floated
again (Kingdon 1984: 138).

public opinion, election results and changes of administration (Kingdon 1984: 20-22). He sees
the environment within which the three streams operate as composed of ‘policy
communities’ – some closed and tight knit, others more open and fragmented – and ‘policy
entrepreneurs’ located inside or outside government (Kingdon 1984: 123). He posits three
processes – problem recognition, generation of policy proposals, and political events – which
can serve as an impetus or a constraint to agenda setting. He argues that in response to an
impetus, items are promoted to higher agenda prominence; where there is a constraint,
items are prevented from rising on the agenda because of factors such as financial cost, lack
of acceptance by the public, opposition by powerful interests, or simply because they are less
pressing than other items competing for attention (Kingdon 1984: 19).
75

While governmental agendas are set in the problem or political streams, the chances of an
item rising on a decision agenda – a list of items for action – are enhanced if all three streams
are coupled together (Kingdon 1984: 187).
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Finally, Kingdon points to the significant role of policy entrepreneurs in keeping their
proposals ready and waiting for a policy window to open. Effort over many years may be
needed before the policy community is receptive to a new idea and proposals can be
seriously considered (Kingdon 1984: 151).
Critics of Kingdon argue that testing of the theory is difficult due to its fluid structure and
the lack of explicit hypotheses that allow empirical testing (Sabatier 1999: 267).76
Kingdon’s view of career civil servants as relatively unimportant in agenda setting
compared to other participants (Kingdon 1984: 46) has been questioned empirically
(Crane 2013; Gleeson et al 2011). Also, as Schlager argues, the theory focuses on
individual actors and, as such, only indirectly addresses institutional arrangements (by
reference to the institutional positions of policy entrepreneurs) (1999: 247).
4.4.2 Advocacy coalition framework (ACF)
Elements of Sabatier and Jenkins-Smith’s advocacy coalition framework (ACF)77 also
resonate with policy making in the context of health professions regulation (1993). The
Parsons summarises the ACF as a synthesis of several ideas: namely, that the policy
process as a whole may be understood in the context of policy ‘networks’ and
‘communities’, with the policy subsystem the primary unit of analysis; that policy
analysis serves a long-term ‘enlightenment’ function and gradually alters the arguments
surrounding policy problems; that beliefs, values and ideas are important and neglected
dimensions of policy making; and that elite belief systems have a ‘structure’ or hierarchy
(Parsons 1995: 195).
The focus of the ACF is on the interaction of ‘advocacy coalitions’, ‘each consisting of
actors from a variety of institutions who share a set of policy beliefs – within a policy
subsystem’ (Sabatier 1999: 9). Policy change is seen as a function of competition within
the subsystem and events outside the subsystem. The actors in subsystems combine
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Sabatier argues that it is not clear which actors are in which stream and that the causal
drivers are under-specified, in part because there are no clear models of the individual
(except perhaps for legislators) (1999: 272).

77

The ACF was originally developed by Sabatier and Jenkins-Smith (1993) as an alternative to
the ‘stagist’ or policy cycle framework.
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into advocacy coalitions on the basis of shared belief systems, that is, a set of basic
values, causal assumptions and problem perceptions. Advocacy coalitions show a ‘nontrivial’ degree of coordinated activity over time (Sabatier 1988: 139).
Application of the ACF involves mapping the belief systems of policy elites and
identification of the conditions under which ‘policy-oriented learning’ occurs across
coalitions (Sabatier 1999: 9). Sabatier states that the dominant advocacy coalition in any
policy subsystem is the one whose belief system dominates the policy subsystem. The
framework considers belief systems more important than institutional affiliations and
actors may pursue a wide variety of objectives (rather than purely self-interest) which
can be measured empirically (Sabatier 1999: 4–5).
Weible and colleagues see the strengthens of the ACF as its more complex view of policy
subsystems, a more realistic model of the individual that is rooted more deeply in
psychology than in microeconomics, and its emphasis on the need for time to
understand policy change (2011: 349).
Gibson cautions against the adoption of simplistic pluralist models in the Australian
context (2003: 34).78 In response to criticisms of the ACF, Weible and colleagues note
recent research has focused on explanations for collective action, how advocacy
coalitions interact to produce policy outcomes, and on the application of the framework
to subsystems outside the US (2011: 349).
4.5

How do policies change over time?

While multiple streams theory and the ACF assist in understanding the policy decisionmaking process particularly in the agenda setting stage, such theories do not adequately
explain how policies change over time or how power is exercised in the process of policy
change. Some further theoretical contributions on this are explored below.

78

Gibson notes that the ACF approach to policy subsystems sits within the American pluralist
tradition of political science ‘where political life is analysed in terms of the interactions of
more or less organised interest groups, that people participate in those areas they care about
the most, and that the interests at stake are therefore the ones that people organise around
and campaign for’ (2003: 34).
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4.5.1 Punctuated equilibrium theory
True and colleagues state that punctuated equilibrium theory (PET)79 draws on
metaphors from biology and computer science to explain the observation that policy
making is characterised by long periods of stability interspersed with brief periods of
instability and major policy change (2006: 36). Elements of this theory resonate with my
experience of policy making in the context of health professions regulation.
The first is the description of the dynamics of major policy change. Under PET, forces
that create stability during certain periods are the same ones that combine during
critical periods to force dramatic and long-lasting changes. Rather than being controlled
by any single group, institution or individual, Baumgartner and Jones suggest that these
forces result from the complex interconnection of many institutions in society (1993:
237). Most issues, most of the time, are treated within these communities of experts;
however, some issues ‘catch fire’, dominate the agenda and result in changes in one or
more subsystems (True et al 2006: 6).80
A successful policy monopoly contains a negative feedback process that systematically
dampens pressures for change. This fits with Alford’s observation of how ‘professional
monopolists’ effectively block change to maintain the status quo. Negative feedback
from established interests tends to dampen departures from inertia, until political
mobilisation, advancement on the governmental agenda and positive feedback occur

79

Punctuated equilibrium theory was originally developed by Baumgartner and Jones (1993) to
explain issue definition and agenda setting in the context of legislative change in the US.
Under the theory, in complex societies, issues are normally assigned to policy subsystems
dominated by issue experts, enabling them to be dealt with in parallel fashion rather than
serially. Political issues are seen as disaggregated into a number of issue-oriented policy
subsystems (variously known as ‘iron triangles’, ‘issue niches’, ‘policy subsystems’ or ‘issue
networks’ (True et al 2006: 6). The ‘bottleneck of attention’ and lurching from one issue to
another enables the political system to process a wider variety of issues over time
(Baumgartner & Jones 1993: 250). These policy subsystems may be dominated by a single
interest or undergo competition among several interests (True et al 2006: 6). A ‘policy
monopoly’ is considered to have a definable institutional structure that is responsible for
policy making in an issue area and its responsibility is supported by some powerful idea or
image. This image is generally connected to core political values and can be communicated
simply and directly to the public (True et al 2006: 7–8).

80

Subsystem politics is the politics of equilibrium – the politics of policy monopoly and
incrementalism (True et al 2006: 12).
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(True et al 2006: 8–10). At this point, issues spill over into the macro-political system81 in
which competing policy images, political manipulation and positive feedback exacerbate
impulses for change, overcome inertia and produce explosions or implosions from
former states (True et al 2006: 12).82
True and colleagues argue that the multiple policy venues and overlapping jurisdictions
associated with federalism tend to inhibit major changes during periods of negative
feedback, but they also mean that a mobilisation stymied in one venue may be
successful in another. This is because these multiple policy venues are an important part
of the process of disrupting policy monopolies during periods of positive feedback (True
et al 2006: 11–12).
The second element of PET of interest is its description of the interaction of policy
images and institutions. Policy images are considered to play a critical role in expanding
issues beyond the control of the specialists and special interests that occupy policy
monopolies (True et al 2006: 4). ‘Bursts’ of change are considered to arise from the
interactions of images and institutions.83
The third element is the role of the individual in PET. As Jones describes, information is
viewed as inherently ambiguous, and policy entrepreneurs play an important role in
defining and framing issues for individuals and manipulating information so as to force
government attention to problems (1994: 23–26).
81

Macro-politics refers to the politics of punctuation – the politics of large-scale change (True et
al 2006: 13).
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‘If the citizens excluded from a monopoly remain apathetic, the institutional arrangement
usually remains constant, and policy is likely to change only slowly (the negative feedback
process). As pressure for change builds up, it may be resisted successfully for a time. But if
pressures are sufficient, they may lead to a massive intervention by previously uninvolved
political actors and government institutions ... these new actors may insist on rewriting the
rules, and on changing the balance of power that will be reinforced by new institutional
structures as previously dominant agencies and institutions are forced to share their power
with groups or agencies that gain new legitimacy’ (True et al 2006: 8).
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When an agreed-upon image becomes contested, a policy monopoly is usually under attack,
with growing likelihood of a new mobilisation (a wave of either criticism or enthusiasm)
advancing the issue onto the macro-political agenda (True et al 2006: 14). Media activities are
seen as a major source of instability to policy images and institutions, acting to direct
attention to different aspects of the same issues over time and shifting attention from one
issue to another.
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Parsons considers the strength of PET as its synthesis of agenda-setting approaches with
ideas about subsystems, institutions and cognitive elements of information processing
(1995: 207). However, critics argue that its pluralist view of liberal democracy fails to
take account of power and class in the agenda-setting process, particularly with respect
to policy issues that involve redistribution of power, wealth or income (Parsons 1995:
207). Also, Steinmo suggests that seeing institutional change as purely a product of fate
is flawed, and that relying on exogenous shocks to explain institutional change gives
human beings no agency (2008: 129).
4.5.2 A complexity perspective
Another approach to understanding the dynamics of policy change over time applies the
theory and concepts of complexity science (Lewis 2005; Parsons 2002). Chapman states
that a model of public policy making that is based on the reduction of complex problems
into separate rationally manageable components is no longer appropriate (Chapman
2002: 18). The concept of the policy subsystem as a complex adaptive system (CAS) 84
suggests a different paradigm of the policy-making process:
… an emergent, interactive dynamic, a complex interplay from which a collective
impetus for action and change emerges when heterogeneous agents interact in
networks in ways that produce new patterns of behaviour or new modes of
operating (Uhl-Bien et al 2007: 299).
Uhl-Bien and colleagues state that a CAS behaves or evolves according to three key
principles: that is, order is emergent as opposed to predetermined; the system’s history
is irreversible; and the system’s future is often unpredictable (2007: 302).
In CAS, agents, events, and ideas bump into each other in somewhat
unpredictable fashion, and change emerges from this dynamic interactive
process. Because of this randomness, and the fact that complex dynamics can
exhibit sensitivity to small perturbations, CAS are rather organic and
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Complex adaptive systems (CAS) have been defined as ‘open, evolutionary aggregates whose
components are dynamically interrelated and who are cooperatively bonded by common
purpose or outlook’ (Uhl-Bien et al 2007: 302).
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unpredictable. Change in CAS occur nonlinearly and in unexpected places, and …
their history cannot be revisited (one cannot return a system to a previous state
and rerun its trajectory) (Uhl-Bien et al 2007: 302–03).
Parsons argues a ‘complexity perspective’: recognises that all policy making takes place
in conditions of uncertainty, flux, unpredictability and variation; underlines the
importance of context; and requires acceptance of diversity and possible failure (2002:
51). This, he says is reminiscent of Schon’s notion of the ‘policy swamp’ (1983: 42-43) – a
world of change, complexity, uncertainty and ignorance and ‘the impossibility of
knowing very much’ (Parsons 2002: 47).
Lewis’s critical framework for health policy analysis
Elements of a complexity perspective are evident in Lewis’s critical framework for
analysing health policy. Her framework has five key elements: namely, institutions and
health systems; governance; professions; power and influence; and ideas. In it, she
offers a number of insights relevant to policy making in health professions regulation.
First, like others, Lewis challenges the sequential, rational, comprehensive and
mechanistic view of policy making. She sees the policy process instead as ‘a series of
ongoing interactions between actors, ideas, and structures, all of which affect each
other and re-shape positions and connections in an interdependent network’ (Lewis
2005: 170). In this regard, the policy process is more like a living system than a machine,
in which networks, complexity and ideation are crucial features. This, Lewis argues,
shifts the focus from rational, technical and mechanical views of the policy process, to
non-sequential dynamic systems, allowing exploration of the nature of power and
influence in government and the organisation of power within the policy process (2005:
8–9).
Second, Lewis sees the concept of ‘profession’ as most useful when viewed as dynamic
and linked to policy making and governance, that is, to considerations of the state. The
professions are redefined constantly through the everyday work of professionals, in
their interactions with government and within changing societal structures (Lewis 2005:
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84). In the whole ‘system of professions’, there is ‘a significant amount of push and
shove on the boundaries between professions’ (Lewis 2005: 84).85
Third, Lewis sees ideation as the mediating factor between agency and structure which
unifies analyses, by showing how actors use ideas within and against structures to shape
policy discourse and get what they want in health policy (2005: 177).86 Medicine is seen
as ‘a self-organising subsystem of the health sector, fundamentally shaped by its
environment, yet closed to it’ (Lewis 2005: 72). Lewis suggests that many health policy
changes are possible, as long as they do not cause major shocks to the dominant
paradigm, since this would challenge the power of the medical profession and other
illness-focused interests, such as pharmaceutical companies and medical equipment
manufacturers (2005: 100, 176).
Finally, Lewis’s empirical research suggests that while organised medicine has been
tackled head on – and its power has become less visible in Alford’s structural interest
terms – interpersonal networks and organised interests persist. She concludes that
despite decades of health policy change, dominant structural interests remain powerful,
and interpersonal connections between medical professionals create links across
networks of influence (2005: 56–57). ‘The fact that so many influential actors are
medically qualified indicates the continuing status and influence of the medical
profession in the health system’ (Lewis 2005: 72).

85

Lewis distinguishes between the corporate elite of the professions and front-line
practitioners, and highlights the medical profession’s close involvement in the business of
health policy compared with other professions (2005: 84–85).

86

Lewis sees ideation as a continuum that runs from ‘deep structure ideation’ – the
foundational and slow-change realm of ideas that are broad and enduring and so embedded
that they can seem beyond challenge – to the more visible and constantly changing ‘surface
level ideation’, consisting of particular policy proposals specific to particular policy problems
(2005: 96). Deep structure ideation provides a kind of cultural bias, a filter that structures the
various positions people take based on a cluster of values and beliefs. Deep structure
ideation privileges certain actors and their preferred policy options, conferring influence and
legitimacy on them (Lewis 2005: 98). Surface level policy making is generally confined to
changes that are compatible with underlying ideas (Lewis 2005: 103). Incremental
adjustments are the norm but major change occasionally happens; a ‘paradigm shift’ occurs
(Hall 1993: 280).
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4.5.3 An historical institutionalism perspective
Elements of a complexity perspective are also evident in Acemoglu and Robinson’s
historical institutionalism theory (2012). They offer a persuasive account of why
institutions matter and how political and economic institutions interact to cause poverty
or prosperity.87 Their definition of what is a ‘political institution’ extends beyond written
constitutions, and whether a society is a democracy, to include ‘the power and capacity
of the state to regulate and govern society’ (Acemoglu & Robinson 2012: 42). Hence
their theory is applicable to regulatory institutions, and has potential to shed light on,
the dynamics of change in the institutions that regulate the health professions in
Australia.
Acemoglu and Robinson’s observations about how institutions evolve are of particular
interest for this thesis. First, they argue that how institutions are constituted and what
rules they apply is politically determined by who has power in society and to what ends
this power can be used (Acemoglu & Robinson 2012: 44). Conflicts between elites and
citizens over income and power, and indirectly over institutions, are a constant factor in
all societies. ‘Those who benefit from the status quo are wealthy and well-organised and
can effectively fight major changes that will take away their economic privileges and
political power’ (Acemoglu & Robinson 2012: 107).
Second, Acemoglu and Robinson view transitions as ‘historical, but not historically predetermined’ (2012: 431). They emphasise the contingent nature of history, that is, that
outcomes of events during critical junctures are shaped by ‘the weight of history’.88
The exact path of institutional development during these periods depends on
which one of the opposing forces will succeed, which groups will be able to form
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Acemoglu and Robinson identify the following prerequisites for the prosperity of nations: the
authority of a sufficiently centralised state that enforces law and order, upholds property
rights, and encourages economic activity when necessary by investing in public services; and
inclusive political and economic institutions that support innovation and enable ‘creative
destruction’ (2012: 430).

88

In this regard, this theory sits within modern economic theory, especially evolutional theory
which emphasises the importance of unpredictable events (Boldrin et al 2012: 1).
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effective coalitions, and which leaders will be able to structure events to their
advantage (Acemoglu & Robinson 2012: 110).
Third, Acemoglu and Robinson stress the importance of path dependency: that is,
‘different patterns of institutions today are deeply rooted in the past in that once an
institution is established and organised in a particular way, this tends to persist and is
very difficult to change’ (2012: 44). Parallels with punctuated equilibrium theory are
evident in Acemoglu and Robinson’s explanation of how institutions change. Small
changes result from the dynamic interaction of ‘institutional drift’ and ‘critical
junctures’.89
Fourth, Acemoglu and Robinson map the development of the role of the state in the
regulation of monopoly and how states have intervened in markets to promote a level
playing field, establish the rule of law, foster innovation and allow ‘creative
destruction’.90 They distinguish between ‘extractive institutions’ and ‘inclusive
institutions’.91 They point to the guilds as historical examples of ‘extractive economic
institutions’. In restricting entry into the professions, the guilds created barriers to
innovation, thereby preventing the ‘creative destruction’ necessary for prosperity
(Acemoglu & Robinson 2012: 225).
Inclusive economic and political institutions do not emerge by themselves. They are
often the outcome of significant conflict between elites resisting economic growth and
political change, and those wishing to limit the economic and political power of existing
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Acemoglu and Robinson argue that, in the same way that the genes of two isolated
populations will drift apart because of ‘random mutations’, two otherwise similar societies
will also slowly drift apart institutionally (2012: 431). Critical junctures are major events that
disrupt the existing political and economic balance in one or more societies. Examples cited
include the Black Death, the opening up of the Atlantic trade routes and the Industrial
Revolution (Acemoglu & Robinson 2012: 431).
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They point to the busting of trusts in the US in the late 1800s, where political movements
slowly began to have an impact on political attitudes and then on legislation, fostering the
role of the state in regulation of monopoly (Acemoglu & Robinson 2012: 319–25).
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Extractive institutions are those that concentrate power in the hands of a narrow elite and
place few constraints on the exercise of power, resulting in ‘monopolies, monopolies and
more monopolies’ (Acemoglu & Robinson 2012: 187). Inclusive institutions are those where
political power rests with a broad coalition or plurality of groups and is subject to constraints
(Acemoglu & Robinson 2012: 80).
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elites (Acemoglu & Robinson 2012: 323). However, once pluralism is enshrined, they
argue, institutions tend to become more inclusive over time and usurpation of power
more difficult (Acemoglu & Robinson 2012: 364; 333).92
Finally, Acemoglu and Robinson argue that in countries such as Australia where the
‘virtuous circle’ is operating, a slow, incremental drift of power away from elites towards
citizens occurs. They label this phenomenon ‘the slow march of democracy’, that is,
gradual changes, every decade another step, with conflict over every step and the
outcome of each step contingent (Acemoglu & Robinson 2012: 317). Acemoglu and
Robinson commend the virtue of gradual change. It is less threatening to the elite than
wholesale overthrow of the system, because each step is small, and it makes sense to
give in to a small demand rather than create a major showdown (Acemoglu & Robinson
2012: 317).93
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Acemoglu and Robinson’s theory posits that in liberal democratic societies with a centralised
state and market economy, a ‘virtuous circle’ exists that pushes political and economic
institutions towards becoming more pluralist and inclusive, thereby incrementally challenging
the power of the elites. The dynamics of this virtuous circle (and its opposite, the vicious
circle) are an important element of the theory. Inclusive institutions are based on constraints
on the exercise of power and on a pluralistic distribution of political power in society,
enshrined in the rule of law (Acemoglu & Robinson 2012: 308). Inclusive economic
institutions require inclusive markets that create a level playing field and economic
opportunities for the majority of people (Acemoglu & Robinson 2012: 323). The virtuous
circle has a positive feedback loop that operates in two main ways: inclusive economic
institutions provide the foundations upon which inclusive political institutions can flourish,
while inclusive political institutions restrict deviations away from inclusive economic
institutions (Acemoglu & Robinson 2012: 324). Where political power is both limited and
distributed sufficiently broadly, particular interests in society are unable to warp the
government in an economically disastrous direction (Acemoglu & Robinson 2012: 43).
Without such pluralism, one of the diverse interests may usurp power at the expense of
others. More equal distribution of income empowers a broad segment of society and makes
the political playing field even more level (Acemoglu & Robinson 2012: 309).
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Acemoglu and Robinson point to historical evidence of the slow march of democracy in
Australia, the foundations of which were laid in the 1700s and 1800s when the colony of NSW
was first established (2012: 281). They show how citizens challenged the elites who
controlled power, thereby creating a society where political rights were much more broadly
distributed, where governments were increasingly accountable and responsive to citizens,
and where the great mass of people could take advantage of economic institutions
(Acemoglu & Robinson 2012: 3–4).
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While Acemoglu and Robinson’s theory has been criticised on a number of fronts,94 it
has potential to synthesise elements of a range of other theories (such as multiple
streams theory, ACF, PET and Alford’s structural interests). To this extent it provides a
more comprehensive theoretical model that may better account for the trajectory of
change in health professions regulatory institutions than other theories.
4.6

Conclusions

This chapter has explored the nature of public policy making and how various theories
and frameworks in the policy studies literature explain both the processes of policy
decision making and how policies change over time. Public policy making is a complex,
interactive process of societal problem solving and learning. It involves an appreciation
of government as a complex adaptive system in which policies are shaped by a range of
forces, including interest groups, institutions, ideas and individuals. Policy change is an
outcome of the dynamic interaction of these forces and is shaped by context, power,
politics and history. Policy making always takes place in conditions of power inequalities
and its role should be to facilitate the conditions for democracy and create a more just
society.
While these general understandings apply to policy about health professions regulation,
there are many gaps in the literature, particularly concerning the nature of the
interaction between the forces that have shaped regulation over the last 30 years. More
significantly, there is no overarching theoretical synthesis, and a comprehensive
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Criticisms of Acemoglu and Robinson’s theory include that it lacks an axiomatic definition of
what is ‘inclusive’ and what is ‘extractive’ that is independent of actual outcomes and avoids
circular argument and selection bias (Boldrin et al 2012: 2); that it lacks more rigorous
statistics-based evidence to support the theory (Easterly 2012), leaving open the possibility
that pluralism may be the consequence rather than the cause of economic success and that
‘good inclusive institutions’ may be just as susceptible to hijacking by vested interests as any
other (Boldrin et al 2012: 3, 10); that, in the modern era, transnational institutions have
become increasingly important and, to understand the future, they cannot be ignored; that it
may be the match between institutions and technology that matters, not that some
institutions are intrinsically superior for all technologies (Boldrin et al 2012: 9), and that the
theory is focussed on what happens within nations and does not seem to do justice to other
contributing factors, such as geography (Diamond 1998), debt and competition between
nations (Boldrin et al 2012: 11). For instance, some argue that the single most important
reason that nations fail is that they are destroyed by their neighbours (Boldrin et al 2012: 5).
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understanding of Australian health policy making in relation to regulation of the health
professions is yet to be developed.
This analysis suggests the potential to apply an historical institutionalism framework to
better explain a highly complex set of institutions and processes that change only slowly
and incrementally over time.
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CHAPTER 5: THE EVOLVING NATURE OF REGULATION AND REGULATORY
INSTITUTIONS
5.1

Overview

This chapter addresses the literature on the emerging discipline of regulatory studies.95
Along with Chapters 3 and 4, its purpose is to provide the theoretical context for
identifying and analysing the interplay of forces that have shaped health professions
regulation.
The early sections of this chapter address some relevant technical aspects of regulation:
‘regulation’ is defined, definitional issues are discussed, and models or types of
regulation are critically reviewed as they apply to health professions regulation. The
latter sections focus on some broader trends in how states conduct the business of
regulation and how societal changes are reshaping the role of the state and the
regulatory task. Regulatory effectiveness is examined, touching on concepts such as
regulatory failure, regulatory capture and regulatory impact assessment (RIA). Key
concepts such as governance, network governance and regulatory governance are
introduced. Federalism as a mode of government is discussed, with a particular focus on
how it influences regulation and regulatory reform processes in Australia. Finally,
linkages between regulation, democracy and democratisation are explored.
Both the technical aspects of regulation and broader trends in how states regulate the
health professions contribute to understanding how and why regulation has evolved
over the past 30 years, the inherent tensions and contests, and how the state mediates
these.
5.2

How is regulation defined?

Defined simply, ‘to regulate’ means ‘to control, govern, or direct by rule or regulations’
(Daintith 1997: 3, 8). A regulatory control system is considered to have three functions:
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Regulatory studies is a relatively new discipline which links and transcends the boundaries
between economics, law, politics, criminology, sociology, psychology, organisational theory
and public administration (Monash University Regulatory Studies: Retrieved 23 February
2017 from <www.monash.edu/law/future-students/masters/specialisations/regulatorystudies>).
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standard-setting or rule-making, monitoring and regulatory enforcement (Scott 2003:
303).
The definition of regulation is contested in academic and policy circles – it is value laden,
meaning different things to different people (Levi-Faur 2010: 4) and its conceptualisation
depends on the problem or issue in focus.96
Governments generally define regulation narrowly, limiting it to legally enforceable
instruments and who does it (governments).97 However, some argue that focusing
exclusively on public agencies is problematic when so much regulatory activity is ‘decentred’ (Baldwin et al 2012; Black 2002; Lewis 2005; Scott 2006: 653). Black argues a
narrow definition of regulation hinders the exploration of how actors other than the
state might be harnessed in the design of hybrid or ‘post-regulatory’ mechanisms (2002:
2).
A second type of definition is broader and derives from economics (Black 2002: 9). For
instance, Moran and Wood define regulation as ‘the activity by which the rules
governing the exchange of goods and services are made and implemented’ (1993: 17).
Here, regulation is directed primarily at remedying ‘market failures’ in which unfettered
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Black identifies three types of definition: the promulgation of rules by government
accompanied by mechanisms for monitoring and enforcement, usually assumed to be
performed through a specialist public agency; any form of direct state intervention in the
economy; and all mechanisms of social control or influence affecting all aspects of behaviour
from whatever source, whether or not they are intentional (2002: 11).
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For instance, the Council of Australian Governments (COAG) defines regulation as:
... the broad range of legally enforceable instruments which impose mandatory requirements
on business and the community, as well as those government voluntary codes and advisory
instruments for which there is a reasonable expectation of widespread compliance (2007a:
3).
Similarly, the Victorian Competition and Efficiency Commission (VCEC) defines regulation as:
… the rules made by Parliament and government, and their administration and enforcement
by government authority, in order to influence behaviour and achieve identified outcomes
and objectives (2011b: xix).
In this context, regulation includes primary legislation and legislative instruments,
international treaties, as well as other means by which government influences business and
the not-for-profit sector to comply (such as industry codes of practice, guidance notes,
industry-government agreements and accreditation schemes), but excludes grant programs
and government procurement of goods or services (Australian Government 2010: 9).
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market competition produces unintended outcomes (Breyer 1982; Fels et al 2001: 105;
Moran & Wood 1993). The activity of regulation addresses four separate tasks: the
control of market entry and exit, of competitive practices, of market organisation and of
remuneration (Moran & Wood 1993: 17).
The third and broadest definition is found in the literature beyond economics where
regulation means ‘influencing the flow of events’ (Parker & Braithwaite 2005: 119).
Freiberg argues that ‘in a broad sense, all behaviour is ‘regulated’, some of it intentional,
some the by-product of normal human interactions in families, schools, religious
institutions, peer groups and workplaces’ (2010:1).
Black adopts a broad definition of regulation in which notions of complexity,
fragmentation, interdependencies, ungovernability, and the rejection of a clear
distinction between public and private, are central (2002: 4).98 When used in this way,
Parker and Braithwaite suggest it means much the same as governance or Foucauldian
governmentality (2005: 119). Drawing on Foucauldian notions of power, Black argues
that a ‘decentred’ definition of regulation encourages analysis of the patterns of
ordering and control in contemporary society beyond simple state-centred conceptions
(2002: 34).99
Jordana and Levi-Faur suggest that ‘we should not look for an exhaustive and consensual
definition across different disciplines and research agendas, but for a specific context
and goal that shape the particular meaning of the notion of regulation’ (2004: 5).
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Black proposes the following definition:
... the sustained and focused attempt to alter the behaviour of others according to defined
standards or purposes with the intention of producing a broadly identified outcome or
outcomes, which may involve mechanisms of standard setting, information-gathering and
behaviour-modification (2002: 26).
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This approach ‘unsettles our understandings of where the forces of legitimacy, authority, or
power are located in society’ and encourages us ‘to find answers to what values regulation
should be made subject to and how, if those issues of power, authority and legitimacy are to
be addressed’ (Black 2002: 35). Black acknowledges that such a broad definition of regulation
‘provides ‘regulationists’ with a seemingly endless territory ripe for colonisation’ (Black 2002:
15).
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While there is merit in a ‘decentred’, or rather, ‘multi-centred’ conceptualisation of
regulation which recognises multiple sources of social order, the focus of this thesis is on
regulation as it is narrowly defined, that is, as rule-making by parliaments, governments
and those agencies delegated regulatory functions by the state.100
5.3

What regulatory models are found in health professions regulation?

The regulation literature offers various typologies for categorising regulation (Baggott
2002; Baldwin et al 2012; Bartle & Vass 2005; Black 2002; Freiberg 2010; Priest 1997).
Identifying the main regulatory models in health professions regulation is problematic
because, as Coglianese and Mendelson argue, the lack of a generally accepted
framework for categorisation and the conceptual imprecision that accompanies this
definitional variation (2010: 3).101
Bartle and Vass view regulation as a continuum of state intervention, from no
regulation, to ‘pure’ self-regulation, ‘state approved’ self-regulation, statutory selfregulation, co-regulation, and statutory regulation (2005: 29). Freiberg adds ‘meta-
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Of course, when designing regulation, it is important to engage with the complexities and
interdependencies of the environment within which such regulation is to operate. This
ensures that regulation builds on and complements the ‘broad patterns of ordering and
control’ in contemporary society. The concept of ‘regulatory regime’ encourages analysis of
the layers and interplay between different forms of regulation (Levi-Faur 2010: 18), as does
adopting a policy-analysis perspective (Parsons 1995: xvii).
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Lessig offers a schema of four ‘modalities of regulation’: law, markets, norms and
architecture (Lessig 1999). Scott reframes these as four ‘bases of control’ which he labels:
hierarchy, community, competition, and design (2004: 164). Baldwin and colleagues identify a
number of ‘capacities or resources’ that governments use to influence industrial, economic or
social activity: to command; to deploy wealth; to harness markets; to inform; to act directly;
and to confer protected rights (Baldwin et al 2012: 106). Their typology identifies a number of
‘regulatory strategies’ that are built on the capacities or resources of government: command
and control regulation; incentive-based regulation; market-harnessing controls; disclosure
regulation; direct action and design solutions; regulation of rights and liabilities; and public
compensation/social insurance schemes (Baldwin et al 2012: 106–30). While this typology
has an appeal, there is lack of clarity in that terms such as ‘regulatory strategies’, ‘regulatory
methods’, ‘regulatory instruments’ and ‘control instruments’ are used seemingly
interchangeably (Baldwin et al 2012: 105, 130–33).
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regulation’ and ‘global regulation’ (2010: 33–45).102 Few writers make mention of what
could be considered a distinct regulatory model, that of ‘negative licensing’.103
One area of definitional confusion is the term ‘self-regulation’ which is used widely but
counter-intuitively to describe the statute-based regimes under which professions, such
as medicine, dentistry and pharmacy, are regulated in many Anglo-American countries
(Abood 2013: 353; Baggott 2002: 33).104 As Priest rightly observes, use of the term
‘statutory self-regulation’ is ‘almost oxymoronic’ (1997: 251).105 This is so in Australia
where the regulatory model has shifted away from election of board members by the
professions to direct government appointments and greater diversity of board
membership.106
It is not just lack of standardisation in terminology that is at issue. Moran argues that
continued use of the terms ‘self-regulation’ and ‘statutory self-regulation’ to describe
occupational licensing regimes that are underpinned by statute is ideologically
motivated. The professions, he argues, have defended ‘self-regulation’, using it as a
political tool to shore up their nineteenth century pre-democratic systems of
professional government and protect professional control of standard setting and
market entry from incursions by the state (Moran 1999a: 103). Moran maintains that the
scale and reach of the system of ‘self-regulation’ was the key to insulating these
interests from democratic control in that the professions were able to distance an
activity from politics by defining it as belonging to the domain of ‘self-regulation’ (Moran
2004: 32).
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‘Meta-regulation’ has been variously defined and applied in different contexts; for example,
as the state’s oversight of self-regulatory arrangements; the regulation of one institution by
another; where the process of regulation becomes regulated; or the interactions between
different regulatory actors and levels of regulation (Coglianese & Mendelson 2010: 2–3).
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The exceptions are Braithwaite (2009) and Freiberg (2012).

104

For instance, Baggott states:
… self-regulation, which is often highlighted as a key feature of informal styles of regulation,
can be highly formalized and may even be underpinned by statute. The regulation of
health professionals exemplifies this. ... In the past self-regulation has undoubtedly been a
privilege granted to powerful interests by the state and has favoured elite groups and
those that are well-organised (2002: 33).

105

For a critique of use of the term ‘self-regulation’, see Sylvan (2002; 2003).

106

See section 33 of the Health Practitioner Regulation National Law.
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Without definitional clarity, cross-cultural and historical comparisons of regulatory
regimes are problematic. In two promising contributions, Levi-Faur distinguishes three
major strategies of regulation: ‘first party’, ‘second party’ and ‘third party’ (2010);107 and
Coglianese and Mendelson propose a set of characteristics as a systematic basis for
comparing regulatory instruments; namely, target, regulator, command and
consequences (2010).108
For the purposes of this thesis, the main regulatory ‘models’ relevant to health
professions regulation are defined as voluntary certification (self-regulation), coregulation (or meta-regulation),109 statutory registration and negative licensing – see
Paper 1 (Chapter 6 of this thesis).
5.4

What broad trends are shaping regulation and regulatory institutions?

Developments since the 1980s have had profound impacts on regulatory institutions and
the design and delivery of regulation. Of particular interest for this study are: the
increasing focus on what constitutes ‘good regulation’; the rise of regulation as a mode
of governance; the emergence of ‘network governance’ and hybrid forms of regulation,
and a redefinition of the state’s role in regulation.
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Levi-Faur considers that the major form of self-regulation is first party regulation, where the
regulator is also the regulatee. In second party regulation ‘there is a social, political, economic
and administrative division of labour between the actors, and the regulator is independent
and distinct from the regulatee’ (2010: 11–12). Government regulation of business is an
example. In third party regulation ‘the relations between the regulator and regulatee are
mediated by a third party that acts as independent or semi-independent regulatory auditor’
(Levi-Faur 2010: 11–12). For Levi-Faur, these ‘hybrid’ third party regulatory designs involve
various types of interactions between state regulation, market-actor regulation and ‘civil
society regulators’. He cites ‘co-regulation’, ‘enforced self-regulation’, ‘meta-regulation’ and
‘multi-level regulation’ as examples (2010: 13–14).
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The ‘target’ is the entity to which the regulation applies and upon which the consequences of
noncompliance are imposed. The ‘regulator’ is the entity that creates and enforces the rule or
regulation. The ‘command’ is what the regulator instructs the target to do or refrain from
doing. The ‘consequences’ are what stands behind the regulatory command (Coglianese &
Mendelson 2010: 3–5).

109

The term ‘meta-regulation’ is used to describe the process whereby regulation itself becomes
regulated (Jordana & Levi-Faur 2004: 6), or where each layer of regulation regulates the
regulation of each other in various combinations of vertical and horizontal influence (Parker
et al 2004: 6).
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5.4.1 Defining and measuring what constitutes ‘good regulation’
There has been increasing interest in defining what constitutes ‘good regulation’ and
how this may be measured. One approach focuses on concepts of ‘regulatory failure’
and ‘regulatory capture’; another on formulation of various criteria against which the
effectiveness of regulation may be measured; a third focus is on use of the tools of
regulatory impact assessment.
Regulatory failure and regulatory capture
The concept of regulatory failure derives from the economics literature, along with the
broader concept of ‘market failure’. Fels and colleagues state that regulatory failure
occurs when regulation is not well targeted to address the identified problems,
unintended consequences arise, or where other policy instruments are better equipped
to address the identified problems. ‘In addressing a market failure, regulators risk
substituting a regulatory failure’ (Fels et al 2001: 111).
Regulatory capture is a particular type of regulatory failure that arises when a regulator’s
decisions are biased in favour of the regulated industry (Baggott 2002: 38; Fels et al
2001: 112). While the inevitability of regulatory capture is contested in the literature,110
Baldwin and colleagues see it as a particular problem in health professions regulation,
where, they argue, the powers of rule setting and enforcement are commonly given to
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Bernstein’s interest group-driven theory characterises regulation as ‘a product of the clash of
organised private economic interests seeking to utilize governmental powers for the
enhancement of private interests’ (1955: 18). He applied a ‘life-cycle’ approach to regulatory
processes where ‘the regulatory trajectory is characterised by an ageing process in which an
initial ‘public interest’ regulatory regime gives way to capture by the regulated industry’
(Baldwin et al 2012: 47). The principal-agent literature also deals with the concept of
regulatory capture and proposes measures to prevent ‘shirking’ or ‘drifting’ by the agent
(Lodge 2004: 125). However, Wilson argues that regulator/industry relations of which we
approve are referred to as ‘citizen participation’, while those of which we disapprove are
tarred with the derogatory brush of ‘regulatory capture’ (Wilson 1980). A study by
Braithwaite and colleagues identified three measurable elements of regulatory capture:
sympathy with the regulated industry; identification with the industry, and the extent of
toughness in enforcing regulatory compliance (1992). They attempted to empirically test the
relationship between regulatory capture and the actual enforcement practices of regulators.
They concluded that ‘there is no structural inevitability about political capture’, that future
analyses must examine the specific situational pressures that might predispose towards
capture, and that some types of capture may be positive (Braithwaite at al 1992: 76).
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private bodies that are not accountable through normal democratic channels (2012:
142). They suggest that organised interests with a high material stake have incentives to
mobilise to influence regulators so as to benefit from ‘regulatory rent’, whereas diffuse
interests, such as ‘citizens at large’ rarely manage to mobilise (Baldwin et al 2012: 44).
While acknowledging that entry to practice standards may be necessary to ensure
consumer protection, Fels and colleagues cite evidence of profession-dominated
regulators setting unjustifiably high standards in order to restrict entry to the profession
and increase existing members’ incomes (2001: 115).111 This creates skilled, high-priced
services and eliminates lower-quality, lower-priced services from the market (The White
House 2015: 12). Fels and colleagues argue that consumers who cannot afford highpriced services but who may be adequately served by less qualified practitioners tend to
be marginalised or excluded from the market (2001: 112). The difficulty is that what
constitutes the ‘necessary’ entry level standards is often contested, both within and
between the professions and between the professions and government.112
Fels and colleagues suggest some safeguards to protect against regulatory failure in
health professions regulation. First, self-regulatory actions by professional bodies should
be subject to competition law or ‘some other means of control’ (Fels et al 2001: 112),
although what this might be is not specified. Second, jurisdictions should ensure that
membership of regulatory bodies ‘strikes an appropriate balance between the expertise
necessary to set and administer regulations and the need to ensure that representatives
of an occupation do not have inappropriate control over entry and conduct in a
profession’ (Fels et al 2001: 114; The White House 2015: 52). Third, members of the
regulated group should not dominate professional governing bodies and the number of
board members who have a pecuniary interest in the regulated industry should be
restricted (Fels et al 2001: 112).
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Evidence from Australia includes prosecutorial action by competition regulators of specialist
medical colleges such as the Royal Australian College of General Practitioners and the Royal
Australasian College of Surgeons (Fels et al 2001: 115) and in the US, a recent report on
occupational licensing (The White House 2015).

112

Standards have invariably increased over time and the qualifications and training considered
acceptable a decade or two ago may be manifestly inadequate by today’s standards.
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Criteria for assessing effectiveness in regulation
Effectiveness in regulation goes beyond the need to avoid regulatory failure. The
literature offers various schemas for measuring effectiveness. For instance, Baldwin and
colleagues propose five criteria:
Mandate – Is the action or regime supported by legislative authority?
Accountability – Is there an appropriate scheme of accountability?
Transparency – Are procedures fair, accessible, and open?
Expertise – Is the regulator acting with sufficient expertise?
Efficiency – Is the action or regime efficient? (2012: 27)

The United Kingdom (UK) Government’s Better Regulation Taskforce proposes five
principles against which regulation may be judged: transparency, accountability,
targeting, consistency and proportionality (1999; 2000).
Baggott states that although the standards by which regulation can be judged are widely
acknowledged, there is conflict over their meaning and, particularly when they conflict
in practice, over the priority that should be accorded to each (2002: 32). Similarly,
Sparrow argues that regulators are under unprecedented pressure and face a range of
often contradictory demands to:
… be less intrusive – but be more effective; be kinder and gentler – but don’t let
the bastards get away with anything; focus your efforts – but be consistent;
process things quicker – and be more careful next time; deal with important
issues – but do not stray outside your statutory authority; be more responsive to
the regulatory community – but do not get captured by industry (Sparrow 2000:
17).
Levi-Faur nominates ‘democratic legitimacy’ as an important criterion for judging what
constitutes good regulation (2010: 21). This, he argues is broader than whether the
regulator has a legislative mandate, an effective ‘engagement strategy’ and discharges
its functions accordingly. Similarly, Ingram and Schneider observe that traditional
notions of accountability through politically elected and appointed officials operate
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poorly in an era of decentralisation, devolution and public-private partnerships (2006:
182). They argue that regulation should ‘facilitate the conditions for democracy’ (2006:
184):
... government should be measured by its ability to intervene strategically in the
complex networks of policy delivery systems, to encourage better access to
information, to correct for power imbalances and damaging stereotypes among
stakeholders, and to create arenas and spheres of public discourse (2006: 184).
Regulatory impact assessment
Regulatory impact assessment (RIA) has emerged as a key methodological tool used by
governments to measure the effectiveness of regulation (OECD 2012: 4). 113 The OECD
considers the introduction of constraints on the rule-making process, through the use of
RIA, an important element of ‘good regulatory governance’, particularly when the first
response to a problem is often to regulate (2010: 85).
However, the role, usefulness and theoretical and empirical foundations of RIA is
contested (Levi-Faur 2010: 6). Deighton-Smith sees RIA as an attempt to place regulatory
decision making on a more rational footing and make the rationale for regulatory
decisions explicit (2008). Notwithstanding, he suggests that its ability to do this is
constrained by data limitations, uncertainty and the complexity of public policy choice
(Deighton-Smith 2008: 48). Another common criticism is that while RIA may introduce
greater rigour and evidence into the regulation-making process, it can be captured by
elite interests, ‘leading to highly normative evaluations of the data gathered’ (Parker &
Kirkpatrick 2007: 176).114
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The term ‘RIA’ describes the process of systematically assessing the benefits and costs of a
new or existing regulation, with the aim of improving the quality of regulatory policy and
promoting adherence to principles of accountability, transparency and consistency
(Kirkpatrick & Parker 2004: 334–35). The rationale for RIA is that regulations need to be
assessed on a case-by-case basis to assess whether they contribute to strategic policy goals
(Kirkpatrick & Parker 2004: 335).
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For instance, Parker and Kirkpatrick argue that in a highly politicised decision-making
environment, the process of risk assessment can be manipulated to achieve policy makers’
desired result (2007: 176).
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Despite these concerns, Banks observes that most OECD countries, including Australia,
routinely use RIA to pursue best-practice regulation (2005a: 8).115 For instance, in
Australia, whenever a Ministerial Council is considering the introduction of new or
modified regulation that will impose a regulatory burden or restrict competition, a
Regulation Impact Statement (RIS) must be prepared116 and compliance with COAG RIS
requirements is monitored by a Commonwealth Government agency.117
5.4.2 The emergence of regulation as a mode of governance
A second development of note is the emergence of the concept of ‘governance’ as
central to understanding recent trends in regulation. Lewis suggests that since the
1970s, governments in Western liberal democracies have lost legitimacy and ‘their
capacity to govern through central top-down control has diminished as their spending
capacity has come under increasing strain’ (2005: 43). She argues that the idea of
government as the dominant player, able to determine policy centrally and implement
through a chain of command has been replaced by one in which government is merely
one player among many (Lewis 2005: 44). ‘The state ‘steers’ society through control of
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Australian states began introducing RIA for subordinate or delegated legislation from the
mid-1980s. Since then, a range of programs and strategies have been implemented by state,
territory and Commonwealth governments to improve regulatory institutions and the quality
of regulations (Rimmer 2006: 3). In 1995, through COAG, all Australian jurisdictions agreed on
a set of principles and guidelines for making regulations at a national or inter-jurisdictional
level. Among other things, any regulatory proposal considered by Ministerial Councils or
other national standard-setting bodies must be accompanied by an RIS (Banks 2005a: 8–9). In
2007 COAG further strengthened these requirements and released the COAG Best Practice
Regulation Guide which aims to ‘maximise the efficiency of new and amended regulation and
avoid unnecessary compliance costs and restrictions on competition’ (COAG 2007a: 1).
Preparation of an RIS for national regulatory decisions that ‘encourage or force business or
individuals to pursue their interests in ways they would not otherwise have done’ is a major
element of the Guide (COAG 2007a: 3).
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A RIS is required at each of two stages to assist the decision-maker: first, a ‘consultation RIS’
for community consultation with parties likely to be affected by the regulatory proposal, and
second, a final or ‘decision RIS’ that reflects feedback from the community.
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Under a 2007 COAG Agreement, the Office of Best Practice Regulation (OBPR), an agency of
the Commonwealth Department of the Prime Minister and Cabinet, assesses whether the
COAG RIS guidelines have been followed: that is, that the type and level of analysis in the RIS
is adequate and commensurate with the potential economic and social impacts of the
proposal, and that the RIS demonstrates that the preferred regulatory option results in a
clear, net benefit to the community (COAG 2007a).
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critical resources, and by coordinating various interests, rather than through authority
based on legal powers’ (Lewis 2005: 44).
Kooiman describes ‘governance’ as ‘a mix of all kinds of governing efforts, by all manner
of socio-political actors, public and private, occurring between them at different levels,
in different governance modes or orders’ (2003: 3).118 The ‘technologies of governance’,
Parker and Braithwaite claim, are replacing ‘command and control’ regulation with
various mechanisms such as: contracting out and continuous improvement; improving
efficiency through decentralised collaborative partnerships; competitive benchmarking;
and ‘learning by monitoring’ (2005: 124).
However, governance is considered to be more than a new set of managerial tools for
achieving greater efficiency in the production of public services – ‘it is ultimately
concerned with creating the conditions for ordered rule and collective action’ (Stoker
1998: 17).119 Lewis uses governance as ‘an overarching concept for thinking about
linkages and interactions between sectors...the bridge that links government to society
and government organisations to non-government organisations in patterns of
interaction’ (2005: 172). Its purpose is to make policy and to steer society (Lewis 2005:
42).
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The concept of governance is used in a variety of ways and has a variety of meanings (Stoker
1998: 17). Defined narrowly, it refers to ‘the ways in which a body is directed, controlled and
held to account’ (Victorian Government 2010a: vii). ‘In the case of a regulator, it includes the
relationship between the regulator’s decision-making body, its minister and the portfolio
department, executive management and regulated entities’ (Victorian Government 2010a:
vii). More broadly, the term is used in contrast to ‘government’ to capture this shift in
thinking and ways of working that reflect ‘the decentering of public decision making and
action away from the boundaries of formal state institutions’ (Scott 2006: 681). Governance
involves the development of governing styles in which boundaries between and within public
and private sectors have become blurred (Stoker 1998: 17).
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The influence of Foucault’s theory of governmentality is evident in the conceptualisation of
these changes. Governmentality theory contributes the essential observation that much of
the governance or control seen in modern societies is not focused on law and the state
(Foucault 1979; 1991). Instead, the art of government reflects a continuum between the
power we have to govern ourselves, families and environment and the sovereign power of
the state. This more diffuse, fragmented conception of power uses law as one of a ‘range of
multiform tactics’ for governing (Foucault 1979; 1991: 95; Scott 2004: 154–55).
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While there are a number of uses in the literature, the term ‘regulatory state’ describes
the rise in regulation as a mode of governance, and the associated redefinition of the
role of the state.120 The term is most commonly associated with a general shift in the
style of governance – from direct provision of public services to provision by others
under government supervision – and expansion in the scope of regulation, the number
of regulatory agencies, and the policy capacities of these agencies (Majone 1994; Moran
2002).
Jordana and Levi-Faur observe that regulatory modes of governance have expanded to
more and more spheres of life, with regulatory authorities created in unprecedented
numbers and with unprecedented autonomy (2004: 1, 10). Changes also are evident in
the relationship between regulation and competition. Jordana and Levi-Faur argue that
while there has been some deregulation, the rise of ‘regulation-for-competition’,
‘regulation-of-competition’ and ‘meta-regulation of competition’ have allowed ‘the
relatively harmonious growth of the regulatory state in the context of pervasive
regulation’ (2004: 6).
5.4.3 The emergence of ‘network governance’ and hybrid regulation
Network theories have become more influential in theoretical approaches to both policy
and regulation. Lewis and others considers the metaphor of a network – comprising a
wide array of state institutions, organised interests and others – to better characterise
the fragmentation resulting from repositioning of the state and the emergence of these
new modes of governing (Lewis 2005: 45; Kuhlmann & Allsop 2008: 173).
The health sector, Lewis observes, displays the characteristics of a self-organising system
that adapts to cope with its changing environment and as such, governments have a
restricted ability to govern the many and powerful self-organising groups (2005: 48).
Since no single organisation has the legitimacy or capacity to govern the interconnected
groups of organisations effectively, Lewis suggests that government’s involvement in
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Ayres and Braithwaite’s 1992 account of the shift to the regulatory state distinguishes
between the functions of ‘steering’ (leading, thinking, directing, guiding) and ‘rowing’
(enterprise, service provision).
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governance has necessarily shifted from more direct to more arm’s-length approaches
(2005: 43). Networks are based on notions of trust and cooperation; competition is
supplanted by joint action or ‘joined-up-government’ or ‘whole of government’
approaches. Government still relies on outside agencies but aims to form strong,
strategic partnerships with such agencies (Lewis 2005: 50–51).
In a similar vein, Bentley argues the underlying goal of political intervention should be
‘developing and supporting systems of self-governance in a complex and fluid
environment' – the challenge being ‘to recreate public institutions and governance
regimes as open, porous and decentred systems which can thrive on diversity, adapt to
radical innovation and still maintain coherent purpose and progress’ (Bentley 2002:
11,14).
Levi-Faur observes that the various techniques of regulation are converging to create
complex governance hybrids (Levi-Faur 2010: 8). Now the norm in the health sector,
Lewis describes hybrid regulation as combining aspects of hierarchical, managerial,
market and network forms of governance (2005: 43).
Various terms have been coined to describe these developments: the ‘new regulatory
state’ (Black 2002),121 the ‘post-regulatory state’ (Scott 2004),122 ‘regulatory capitalism’
(Levi-Faur 2010),123 and the concept of ‘smart regulation’ (Baldwin et al 2012).124 Scott
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Black proposes the concept of ‘the new regulatory state’ to denote ‘new techniques of
regulation and new regulators across social and economic life’ (2002: 14).

122

Scott labels these developments as the ‘post-regulatory state’; a ‘state of mind’ which ‘seeks
to test the assumptions that states are the main foci of control over social and economic life
or that they ought to have such a position and role’ (2004: 166). In Scott’s ‘post-regulatory
state’, there is variety in: norms (standards) such as instruments of ‘soft law’, contractual
rules, private standards institutes; control mechanisms; controllers such as trade
associations, banks, insurers, accreditation bodies and credit rating agencies (in addition to
governments, agencies and courts); and in controlees, including government itself (2004:
161–66).
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Levi-Faur uses the term ‘regulatory capitalism’ to denote a world in which regulation is
increasingly a hybrid of different systems of control:
... statist regulation co-evolves with civil regulation; national regulation expands with
international and global regulation; private regulation co-evolves and expands with public
regulation; voluntary regulations expand with coercive ones; and the market itself is used
or mobilized as a regulatory mechanism (2010: 24).
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argues that control based on law is marginal to contemporary processes of ordering, and
that state law is only likely to be effective when linked to other ordering processes such
as those built on community, competition and design, either singly or in hybrid
combination (2004: 150).
5.4.4 The redefinition and reassertion of the state
These changes in how regulation is designed and delivered reflect a much broader
phenomenon, that of the redefinition and reassertion of the state.
As outlined earlier in this chapter, regulation and rule-making has emerged as a distinct
stage in the policy-making process and, accordingly, regulation is becoming a distinct
profession and administrative identity (Levi-Faur 2010: 19). Other manifestations of the
changing the role of the state are the rise of the independent regulatory agency and the
integrity agency, and the emergence of ‘regulatory governance’.
The rise of the independent regulatory agency and the integrity agency
The model of the independent regulatory agency has become a highly popular form of
regulatory governance. Its rise is associated with various changes in the role of the state,
including: the separation of bureaucratic functions from service delivery and the
withdrawal of the state from direct service provision; and the separation of the
regulatory functions of government from its policy-making functions (Levi-Faur 2010:
15). Levi-Faur observes that regulators are being placed at arm’s length from their
political masters and their autonomy is being institutionalised, thus further extending
the sphere of ‘apolitical’ policy making and strengthening regulators at the expense of
both politicians and the managerial elite (2010: 18).
Lewis and colleagues suggest that on the grounds of competency, efficiency or
impartiality, the independent regulatory agency is better placed to carry out certain
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The concept of ‘smart regulation’ envisages a co-ordinated approach to regulation that
involves a number of different regulatory instruments implemented by a number of parties. It
is carried out not just by the state, but by businesses themselves, quasi-regulators such as
public interest groups, professional bodies and industry associations (Baldwin et al 2012:
266).
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functions than governments (2006: 7). ‘Establishing the regulator with a degree of
independence can provide greater confidence that regulatory decisions are made with
integrity’ (Victorian Government 2010: 4). This conceptualisation of independence
includes independence from those who are subject to regulation, and as such presents a
direct challenge to the traditional collegiate model of health professions regulation
(Victorian Government 2010: 4).
An associated development is the emergence of a new type of agency, described as the
‘integrity agency’ or ‘pro-accountability regulation agency’. Levi-Faur points to examples
such as autonomous corruption-control bodies, independent electoral institutions,
auditing agencies and human rights ombudsmen (2010: 17).125
The emergence of ‘regulatory governance’
The past few decades have also seen the management of regulatory policy emerge as an
integral role of governments, and one that is pursued on a permanent basis (Malyshev
2006: 1; OECD 2012). Malyshev describes the dynamics of this, from early efforts aimed
at eliminating regulation, giving way to more systemic regulatory reform involving a
mixture of de-regulation, re-regulation and improving the effectiveness of regulation
(2006: 1). The term ‘regulatory governance’126 is used to describe these developments.
Bartos and Balmford see regulatory governance as ‘a distinctive conceptual approach,
aimed at developing high performance regulation and regulatory bodies’ (2010: 5). In
this context, regulation is both a tool and a subject of governance. The basic premise of
regulatory governance is that the regulatory process itself needs to be governed well if it
is to meet the expectations of government and the community (Bartos & Balmford 2010:
1).
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In Australia, examples of integrity agencies include ombudsmen, audit commissions and anticorruption bodies. In health professions regulation, the UK’s Professional Standards Authority
for Health and Social Care is another example.

126

The term refers not only to the concept of governance as it applies to regulators, but also to
‘the relationships between regulators and other institutions of government, and the
leadership, control and accountability exercised within the organisation’ (Bartos & Balmford
2010: 4).
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How a regulator is directed, controlled, resourced and held to account – including
the nature of the relationships between the regulatory decision-maker, Minister,
Parliament, department, executive management and regulated entities – is
crucial to the overall effectiveness of regulation. Improving governance
arrangements can benefit the community by enhancing the effectiveness of
regulators and, ultimately, the achievement of important public policy goals
(Victorian Government 2010: 1).
Stern and Cubbin argue that good regulatory governance is linked with high-quality
institutions and with sustained growth – regulatory agencies with better governance
should make fewer mistakes, and have their mistakes identified and rectified more
quickly and effectively, so that good regulatory practice is more readily established and
maintained (2003: 52).127
Interest in regulatory governance reflects a shift beyond the deregulation and red tape
reduction programs of the 1980s and 1990s (OECD 2005: 1; Das et al 2003).
Governments have adopted and systematised the principles and tools of regulatory
governance in the form of ‘regulatory management systems’.128 The OECD’s 2005
Guiding Principles for Regulatory Quality and Performance set out core principles for
effective regulatory management (OECD 2005). The OECD assesses member countries’
regulatory management capacity and identifies gaps in relation to good practice (OECD
2010: 3).
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Bartos and Balmford state that there is no consensus on a best practice model of regulatory
governance, that the tools for improving regulatory governance are underdeveloped, and
there is considerable experimentation and divergence between jurisdictions (2010: 2). On the
other hand, Stern & Cubbin (2003: 7) claim that there is strong agreement in the literature as
to what good governance entails, with an emphasis on clarity of assignment of functions,
regulatory autonomy, accountability and transparency.

128

Regulatory management systems generally encompass the following elements: governance of
the regulatory design process or the ‘flow’ of regulation; governance of the existing
regulatory ‘stock’; and governance of regulators themselves. This encompasses ‘external
governance’, that is, ‘the roles, relationships and distribution of powers and responsibilities
between Parliament, the Minister, the department, the regulator’s governing body and
regulated entities’; and internal governance, ‘the regulator’s organisational structures,
standards of behaviour and roles and responsibilities, compliance and accountability
measures, oversight of business processes, financial reporting and performance
management’ (Victorian Government 2010b: Glossary).
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5.5

How is the relationship between regulation and democracy characterised?

Ingram and Schneider challenge their readers to consider more carefully the
consequences of public policy on health professions regulation, so as to design policy
that will better serve democracy (2006: 172).
Beetham and Boyle state that democracy embodies the ideal that collective decisions129
affecting a body of people should be taken by all members of that body, and that each
should have equal rights to take part in such decisions (2001: 259). They see decision
making as ‘democratic’ to the extent that these principles of popular control are realised
in the decision making of an association (2001: 259).130
The rule of law131 is the basic prerequisite of democratic government. Both democracy
and the rule of law depend upon and reinforce sound regulatory frameworks (OECD
2012: 3). Giddens suggests a strong civil society is also necessary for effective
democratic government (2000: 29) and that the rule of law cannot exist without
unwritten codes of civic trust (2000: 65). He sees the ‘civilizing influence’ of civil society
as fundamental to constraining the power of both markets and governments (Giddens
2000: 64). 132
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Collective decisions are those that affect a group or association and are influenced by the
goals and rules of the group and the distribution of responsibilities and benefits among
members (Beetham & Boyle 2001: 259).

130

Today’s democracy is considered ‘representative’ in that citizens stand at least once removed
from the decision-making processes of government and parliament. This is viewed as ‘the
best system yet devised for securing popular control over government in circumstances
where the citizen body is numbered in millions and has not the time to devote itself
continuously to political affairs’ (Beetham & Boyle 2001: 261).

131

The rule of law is a system in which the following four principles are upheld: 1. The
government and its officials and agents as well as individuals and private entities are
accountable under the law; 2. The laws are clear, publicized, stable and just; are applied
evenly; and protect fundamental rights, including the security of persons and property; 3. The
process by which the laws are enacted, administered and enforced is accessible, fair and
efficient; 4. Justice is delivered timely by competent, ethical and independent representatives
and neutrals who are of sufficient number, have adequate resources, and reflect the make-up
of the communities they serve (World Justice Project 2015).
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In his ‘third way’, Giddens argues that government, the economy and civil society all need to
be constrained in the interests of social solidarity and social justice. A democratic order and
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Some of the trends in regulation outlined earlier in this chapter present a challenge for
democracy by exacerbating the ‘democratic deficit’.133 For instance, as Kerwin and
Furlong note, the growth of the independent regulatory agency, and the expansion and
diversification of regulation has meant that regulators are not elected and therefore are
accountable to the people only indirectly (1994: 161). Levi-Faur identifies various other
challenges to democracy: the volume of regulations represents a challenge for
democratic, judicial, parliamentary and administrative systems of control (2010: 21); the
growth of international administrative law and the regionalisation, internationalisation
and globalisation of regulation all raise issues of legitimacy and may lead to new and
innovative forms of democratic control over regulatory systems (2010: 21); and the
emergence of ‘private regulatory regimes’ may change the balance of power between
corporations and states and weaken democratic legitimacy (2010: 22–23).
Elitism and democracy
Beetham and Boyle claim that critics of democracy have always objected that ‘the mass
of people are too ignorant, too uneducated, and too short-sighted to take any part in
determining public policy’ (2001: 260). However, they argue that democratic principles
are relevant to collective decision-making in any kind of institution or association
(Beetham & Boyle 2001: 259), including regulatory institutions. Ingram and Schneider
observe that ordinary citizens are disenfranchised when participation is viewed as the
province of those with highly specialised knowledge (2006: 176). Democracy relies upon
open debate, persuasion and compromise, thus presupposing diversity and plurality
within society as well as equality between citizens (Beetham & Boyle 2001: 260).
Beetham and Boyle argue that this diversity and debate produces better decisions
because they have been tested against a variety of arguments (2001: 260).
Walker discusses the conflict between elitism and democracy, suggesting that it explains
modern politics better than the traditional division between left and right (2001: 20). He
an effective market economy depend upon a flourishing civil society. Civil society, in turn,
needs to be limited by the other two (Giddens 2000: 51).
133

A democratic deficit occurs when ostensibly democratic organisations or institutions,
particularly governments, fall short of fulfilling the principles of democracy in their practices
or operations (The Free Dictionary 2017).
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claims the spread of human rights values has called into question all forms of elite
governance, thereby creating pressure for genuine citizen self-government. He suggests
that while elitism has been dominant throughout most of history, despite the successes
of democracy, elitism has never conceded defeat. He sees a new wave of elitism gaining
momentum from the trend towards globalisation, opening the way for undemocratic
bodies to implement an elitist agenda, thereby exacerbating the democratic deficit
(Walker 2001: 20).
Democratisation as an ongoing process
As Beetham and Boyle observe, democracy is not an all-or-nothing thing and, to that
extent, the work of democratisation is never complete (2001: 259). Some argue that
established democracies are ‘not democratic enough’, and that a second wave of
democratisation – ‘the democratising of democracy’ – is needed, with differing policies
depending on a country’s history and its level of prior democratisation (Giddens 2000:
61). Dryzek’s concept of ‘democratic governance’ urges striving to expand the franchise,
scope and authenticity of democracy, that is, the numbers of participants in any political
setting; the domains of life under democratic control; and the degree to which
democratic control is substantive, informed, and competency engaged (2006: 172).
Beetham and Boyle see the challenge for democrats is to find ways to reduce the
political impact of differences in the wealth, time, access and other resources possessed
by different population groups, and to make the various mechanisms of popular control
over government more effective (Beetham & Boyle 2001: 259–62)
If further democratisation is the goal, a key question is the extent to which new forms of
regulatory governance, described earlier in this chapter, offer, as Levi-Faur puts it, ‘fresh
opportunities to the weak to pursue new regulatory strategies to their own advantage’,
or whether the new networks of regulators are ‘constrained by entrenched structures of
power’ (2010: 9). He argues that all regulation enhances and extends the public sphere
by making the private public and the implicit and the normative formal. He suggests
that, to the extent that democratic values and forces shape the political, these neoliberal rules are prone to democratic contestation. ‘While regulations do not necessarily
constrain market forces or lead to egalitarian results, they do open new venues for the
148

democratic control of capitalism’ (Levi Faur 2010: 17). He further suggests the need to
develop and strengthen three systems of control over bureaucratic legislation: namely,
parliamentary, judicial and participatory.134
… the opening of the global sphere to a diverse set of regulatory actors creates a
regulatory architecture that allows new democratic forms of participation,
accountability, and blame-shifting, and therefore of what might be best termed
‘regulatory democracy’ (Levi-Faur 2010: 27).
In a similar vein, Ingram and Schneider argue that the public must become more directly
involved in holding governance structures to account. They argue that accountability
among partners must be built into complex implementation or service delivery
relationships, and that this implies transparency in transactions and full disclosure of
interests (Ingram & Schneider 2006: 182).
Robust democracy requires open public forums in which citizens can and should
be asked to confront policy problems that affect them directly. In such forums
people are encouraged to face political problems not solely as clients or interest
groups, but as citizens who can incorporate the views of others in their own ‘civic
discovery’ of what constitutes the collective welfare. Whether or not such arenas
emerge is at least in part a function of policy framing and design. (Ingram &
Schneider 2006: 174).
In health professions regulation, Baggott sees the way forward in dealing with conflicts
between professional and other interests as involving, and creating effective dialogue
between, all those with a stake in the outcome. This, he argues, places a premium on
resolving tensions and conflicts through deliberative practices (Baggott 2002: 41).
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Parliamentary control systems include the obligation to submit bureaucratic legislation for
parliamentary approval before official publication. Judicial systems of control institutionalise
ex post judicial review processes over bureaucratic legislation. Participatory systems of
control institutionalise points of access and procedural obligations that require the
bureaucratic legislator to publish the intention to legislate, to invite public comments and to
consult affected parties (Levi-Faur 2010: 24).
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5.6

How does federalism shape regulation and regulatory reform processes?

In Australia, law reform processes are embedded in, and shaped by, our federal system
of government.135 An extensive literature addresses federation as a mode of
government, its strengths and weaknesses and how it has evolved in the Australian
context.136 This section explores some of this literature, with a particular focus on the
impacts of federalism on regulation and regulatory reform processes, and the link
between regulation, federalism and democracy.
Fenna and others observe that around the world, federalism is increasingly popular as a
mode of government (Fenna 2007: 299; Twomey & Withers 2007: 6) with almost every
geographically large country a federation (Twomey & Withers 2007: 19). Twomey and
Withers argue that federal systems of government have consistently outperformed
unitary systems (2007: 5). Walker goes so far as to claim that unitary government has
proved unstable and we are entering the ‘Age of Federalism’ (2001: 7).
Figure 5.1 sets out the key attributes or benefits of a federal system of government.
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A federation is defined as ‘a mode of political organisation that unites smaller polities within
an overarching political system by distributing power among general and constituent
governments in a manner designed to protect the existence and authority of both national
and sub-national political systems’(Elazar 1984: 2). Windholz describes federalism as a mode
of government in which sovereign legislative power is shared between two or more
territorially defined levels of government (a central, national government and a number of
regional (state and/or local) governments), and the distribution of power is effected by a
written constitution and policed by an independent arbiter (in Australia’s case the High
Court) (2011: 3). As a mode of government, it can be distinguished from two others: a unitary
system (such as New Zealand) and a confederation (such as Germany) (Windholz 2011: 3).
The Americans invented modern federalism in the 1780s as the product of a compromise
between economic modernisers and social traditionalists (Fenna 2007: 300).
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See Fenna 2007; Keddie & Smith 2009; Menzies 2011; Silver 2010; Tiernan 2008; Twomey &
Withers 2007; Walker 2001; Wanna & Weller 2003; Wanna et al 2009; Windholz 2011.
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FIGURE 5.1: Key attributes of a federal system of government


Provides for popular participation at national and state levels, thereby creating a
stable mechanism for extending democracy across a large territory and population.



Divides and disperses power across a number of governments, thereby preventing a
single government from imposing its will on the people, and restraining the overconcentration of power that modern governments, global forces, technology and
corporations tend to encourage.



Provides citizens with choice and diversity, thereby strengthening government
responsiveness to local interests.



Creates opportunities for experimentation and inter-jurisdictional learning in public
administration.



Provides for more efficient government by retaining state governments with
significant functions.

Source: Adapted from Windholz (2011: 3–4).

Opeskin states that Australia-wide law reform under a federation faces two main
challenges. First, state laws are essentially territorial in character and the
implementation of a reform can travel no further than the boundaries of that state.
Second, the Commonwealth Parliament can only make laws with respect to the heads of
power set out in the Constitution137 (Opeskin 2001: 31).
Opeskin describes law reform in Australia as a ‘polycentric process’ that is effected
through many different agents: ministerial councils; internal review by government
departments; advisory bodies, and parliamentary committees (2001: 30–31). He
observes that intergovernmental relations have bloomed since the 1950s, with
ministerial councils and their supporting committees of government officials now
existing in every major portfolio (2001: 29). Figure 5.2 sets out the intergovernmental
structures under which states, territories and the Commonwealth work on policy issues
of mutual concern in relation to health workforce regulation.
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Principally in section 51.
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FIGURE 5.2: Intergovernmental structures relevant to health workforce regulation138
Council of Australian Governments (COAG)
↑
COAG Health Council (CHC)139/Australian Health Workforce Ministerial Council
(AHWMC)
↑
Australian Health Ministers Advisory Council (AHMAC)
↑
Health Workforce Principal Committee (HWPC)
↑

↑

Practitioner Regulation Subcommittee (PRSC)

Various time-limited subcommittees140

The forces at play in Australian federalism
Reforms to health professions regulation must be understood in the context larger
forces that have shaped and continue to shape Australian federalism. A number of
debates in the literature shed light on these larger forces and how they may be
impacting the reform process and outcomes addressed in this thesis.
First, widespread criticism of Australian federalism (Fenna 2007; National Commission of
Audit 2014: 18–19; Wanna & Weller 2003) has labelled it ‘dysfunctional’, ‘inefficient’,
‘coercive’ and ‘opportunistic’ (Windholz 2011: 1). Windholz has documented criticisms
both of the structure of federation and of its practical operation (2011: 2).141

138

The arrangements in place as of 1 August 2017.

139

Formerly known as the Standing Council on Health (SCoH) and prior to that, the Australian
Health Ministers’ Conference (AHMC).
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As at July 2016, the following subcommittees were undertaking health workforce regulation
related functions on behalf of the Health Workforce Principal Committee: the Scheduled
Medicines Subcommittee, the National Registration and Accreditation Scheme (NRAS) Review
Implementation Governance Group; the NRAS Review Legislation Committee.
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Criticisms of structure are that the roles and responsibilities of the Commonwealth and state
governments are not clearly delineated and that the nineteenth century constitutional
division of powers is not capable of meeting the challenges of globalisation. Criticisms of its
practical operation are the failure of existing intergovernmental institutions to facilitate
effective cooperation between governments; too much power centralised in some areas and
not enough in others; unnecessary, overlapping, duplicative and inconsistent regulation;
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Second, as Fenna observes, while unitary states are decentralising internationally,
federal states are paradoxically being driven in a centralising direction by strong
economic and social forces (2007: 299, 302). With the trend towards increasing
concentration of power in the hands of the federal government at the expense of the
states and territories, Fenna describes Australia as one of the most – if not the most –
centralised of all established federations (2007: 298).142 There is widespread concern
about this trend, particularly the significant power imbalance it introduces into
intergovernmental negotiations (Fenna 2007: 299; Twomey & Withers; Walker 2001: 8;
Windholz 2011: 12).143 Fenna sees the main ill-effects to include the entanglement and
confusion of roles inflicted on Australian governance which reduces policy efficacy,
efficiency and accountability, and the ways in which centralisation undermines the
ability of federalism to deliver the positive benefits that its proponents value (2007:
299).
A related debate addresses the respective strengths of, and need for, uniformity versus
diversity in legislation and public administration. Arguing in favour of diversity, Walker
suggests that suppressing the possibility of experiment may be too high a price to pay
for uniformity, that uniformity itself may be an illusion; and, rather than bringing greater
certainty, uniformity and certainty are unrelated (2001: 14). ‘Neither uniformity nor
diversity is an absolute value in itself. Sometimes the gains from nationwide uniformity
will outweigh the benefits of independent experimentation’ (Walker 2001: 15).144

significant vertical fiscal imbalance and increasing centralisation of power; and
intergovernmental relationships characterised by rancour, disagreement, blame shifting and
a lack of accountability.
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A series of High Court decisions in recent years has confirmed ‘concurrency’ as the defining
feature of the Australian division of powers and placed the Commonwealth in a
constitutionally and fiscally dominant position vis-à-vis the states (Windholz 2011: 9).
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The Commonwealth’s intervention in policy areas which have been traditionally the domain
of the states has been variously described as ‘coercive federalism’ (Twomey 2008),
‘opportunistic federalism’ (Twomey 2007; Twomey & Withers 2007: 5) or more charitably as
‘pragmatic federalism’ (Windholz 2011).
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The presumption in favour of diversity may give way to uniformity where: there are extensive
policy spill overs; the mobility of certain actors impacts policy choices adversely, or there are
significant economies of scale (Wanna et al 2009: 11). Wanna and colleagues describe the
interplay between three principles – subsidiarity, alignment of responsibilities, and
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‘A successful federal system requires a balancing of unity and diversity, and needs to
support attitudes and processes which help maintain that balance’ (The University of
Melbourne 1999: 20). With respect to regulatory reform, various options have been
identified through which national legislative schemes may be established.145 These can
be placed on a ‘spectrum of uniformity’, covering higher, moderate and lower levels of
uniformity and rated against criteria such as regulatory efficiency,146 the effect on the
health of the system of parliamentary democracy (the rule of law), 147 and the effect on
federal values and the ‘federal balance’148 (The University of Melbourne 1999: 17).
Despite the tensions and the criticisms, diversity and capacity for innovation are
recognised as key strengths of Australia’s federal system of government. Within such a
system, there is capacity for states to take a leadership role on national policy issues,
with or without Commonwealth cooperation.149
Third, there is considerable debate about the merits of ‘cooperative federalism’ versus
‘competitive federalism’. In Windholz’s ‘Taxonomy of Federalism’, both cooperative and
competitive federalism have strengths (2011: 10).150 However, he cautions that a federal

cooperation – as ‘a constantly oscillating dynamic rather than a static rule-book’ (Wanna et al
2009: 12). The challenge is how actors within a system can work together to create ‘seamless’
service systems (Wanna et al 2009: 12).
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These include: unilateral exercise of power by the Commonwealth; reference of power to the
Commonwealth, incorporation by reference (or application of laws); complementary
legislative schemes; reciprocal legislative schemes; agreed legislation/policies; exchange of
information (The University of Melbourne 1999: 21–32).
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This includes consideration of the speed at which the scheme can be initiated, the speed and
ease with which it can be amended, and the reliability with which the level of uniformity can
be maintained (The University of Melbourne 1999: 17).

147

This includes consideration the simplicity of the scheme, the transparency of the decisionmaking process, at the outset and during the scheme’s operation, and the accountability of
the decision-makers (The University of Melbourne 1999: 18).
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This includes consideration of the scheme’s place on the spectrum between unity and
diversity, the nature of the participation of State/Territory Governments and/or Parliaments,
the implications for innovation and variation at State/Territory level; and the implications for
local application of law/policy (The University of Melbourne 1999: 18).
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Commonly cited examples are the role played by Victoria in instigating the national reform
agenda of 2005 and the establishment of the Council for the Australian Federation (Twomey
& Withers 2007: 29).
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Competitive federalism is considered to be particularly valuable as a generator of creativity,
innovation and experimentation in policy areas where the nature of the problem or its
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system that allows the Commonwealth to dictate policy in important areas that are
traditionally a state responsibility undermines the benefits of both competitive and
cooperative federalism. He argues that each depends for much of its strength on
‘competing’ and ‘cooperating’ governments having some basic bargaining capacity with
respect to each other (Windholz 2011: 9–10). Galligan suggests that competition and
cooperation are not binary opposites, but can co-exist and adjust in dynamic
combinations (2008: 640). Wanna and colleagues maintain that real policy outcomes are
enhanced most effectively when governments work together to achieve common
objectives (2009: 2).
Fourth, there is considerable interest in how to improve the quality of decision making
between levels of government (Twomey & Withers 2007: 46). Windholz states there is
consensus that many of the concerns about the manner in which governments
cooperate can be mitigated by the proper design of intergovernmental mechanisms
(2011: 8). Productive intergovernmental cooperation is considered central to improving
national policy performance: ‘… effective federalism requires an architecture of
cooperation consisting of three interrelated components: principles to guide cooperative
federalism, supporting legal and institutional arrangements, and appropriate cultural
practices and attitudes’ (Wanna et al 2009: 3).151 Walker agrees the need for better
institutional and procedural structures, and for intergovernmental bodies to play a more
important role if the states are not to be further marginalised through divide-andconquer tactics (2001).152 To maximise the benefits of federalism, we need to allow

solution is not well understood. Cooperative federalism, on the other hand, is valuable for
issues that cannot be adequately addressed by one government (or level of government)
acting alone, or where the existence of externalities or transaction costs render independent
state action clearly inefficient (Windholz 2011: 10).
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A number of writers point to the success of the 1995 National Competition Policy as an
example of successful collaborative federalism (Hollander 2006; Banks 2005a: 16). Its success
has been attributed to broad principles, meticulous monitoring and substantial financial
carrots (Hollander 2006: 33).
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Walker suggests reviving the Senate’s role as the states’ house by: establishing a standing
committee on federal-state relations; formalising present intergovernmental bodies by
requiring, for example, regular meetings and public hearings; and recognising that the usual
drive towards national conformism should be balanced by an appreciation of the benefits of
diversity (2001: 5). Where schemes of uniform legislation give executive intergovernmental
bodies the power to legislate and regulate, Walker also suggests that law-making decisions
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diversity to flourish but also ensure we have good data for assessing the results (Banks
2005b: 24; Wanna et al 2005: 9).
Finally, the literature also addresses the nature of the relationship between federalism
and democracy, as explored further below.
Federalism and democracy
Twomey and Withers consider federal systems of government to be more democratic
than unitary systems because they provide a major mechanism for the dispersal of
power, thereby providing checks on the concentration of power (2007: 8). They argue
that when more than one government is involved, the exercise of power is more
contestable and open to scrutiny (Twomey & Withers 2007: 8). ‘The federal balance has
the potential to be an important restraint on the deployment of power’ (Justice Kirby in
NSW v Commonwealth 2006: 558).
Walker (2001) offers a useful analysis of the dynamics of federalism and how a federal
system of government contributes to, and enhances Dryzek’s notion of the scope,
franchise and authenticity of democracy (Dryzek 2006: 172). First, Walker observes that
there is unity in diversity in that federalism – by enhancing the range of government
solutions to any given problem – makes the system as a whole more responsive to the
preferences of groups and individuals (2001: 16). Walker suggests that, on the basis of
democratic values alone, federalism provides greater opportunities for popular
participation. An important end in itself, he argues, this is one of the main reasons for
federalism’s superior political efficiency, that is, it leads to better informed public debate
(2001: 23). Federalism also has an important role in keeping the peace and preventing
national fragmentation and, paradoxically, by providing an outlet for minority views, it
strengthens national unity (Walker 2001: 16).
… the looser structure of a federal government and the scope it gives for
diversities of legislation in different parts of a country may avert sources of

made by such bodies should be taken in open meetings that the public can attend, and a
record kept and transmitted to the parliament of each participating state (2001:48).
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discord, or prevent local discord from growing into a contest of national
magnitude (Bryce 1995: 309).
Second, since conflict is an inescapable part of civilised life, Walker’s view is that while
federalism’s more open texture will produce more overt political conflict, this is in fact
highly desirable and reflects the increased opportunity for individual and group access to
the governmental process (2001: 22). As such, Walker argues, federalism simply makes
visible the public differences which would occur under any system of government.
Sharman (1989) shares this view:
… there would be few who would argue that the politics of bureaucratic intrigue
is preferable to the open cut and thrust of competitive partisan politics in the
variety of forums provided by a federal structure (Sharman 1989: 6).
Third, Walker argues that the diffusion of law-making power under federalism is a shield
against an arbitrary central government and that the states help to preserve freedom,
judicial independence and impartiality (2001: 23–24).153
Federal politicians have shown themselves no more immune to human failings
than their state counterparts, but potentially more dangerous because of their
monopoly powers in key areas, the support of a huge, pro-centralist bureaucracy
and the fiscal stranglehold that the High Court has bestowed on them (Walker
2001: 26).
Walker states that concentration of power gives rise to apprehensions that it will be
used tyrannically and that by dividing sovereignty, the federal division of powers
‘reduces both the risk of authoritarianism and the apprehension of it’ (2001: 24). Also,
he argues, as elites will resist any new outlets for public opinion, it is all the more
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Walker argues that, given the chance, governments will tend to behave like monopolists
(2001: 32), and that Australia needs the federal division of power as a check on the
‘arrogance of central power’ (2001: 26). Citing Sharman (1989), he observes that national
governments have a strong preference for imposed solutions rather than negotiated ones
(Walker 2001: 26). In arguing that power must be dispersed, Walker quotes Lord Acton’s
words ‘all power corrupts, but absolute power corrupts absolutely’ (2001: 23). In this regard,
federalism protects liberty by helping offset governmental elitism and hampering the rise of
despotic central government (2001: 4).
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important to protect the inherently more open and democratic political texture afforded
by our federal system (Walker 2001: 22).
Fourth, Walker argues that the relative slowness of the process of consensus-seeking,
especially in a federation, is a source of the great stability of federal systems and of their
exceptional political efficiency (2001: 26).154 ‘The shape of the nation is as much the
product of the interaction and clash of competing ideas and institutions as it is of any
intentional order or national consensus’ (Galligan 1987: 251).
Finally, Walker argues that the stability promoted by federalism has a valuable flow-on
effect in the people’s political consciousness in that it ‘strengthens their sense of the
value of stability and permanence in political arrangements. It trains them to habits of
legality’. Thus, as Galligan states, federalism tends to be a self-reinforcing system, almost
with a life of its own (1987: 25). In this regard, Walker’s observations accord with
Acemoglu and Robinson’s historical institutionalist account of the modern liberal
democratic state and the dynamics at play in the operation of the ‘virtuous circle’
(Acemoglu & Robinson 2012: 310), outlined in Chapter 4 of this thesis.
5.7

Conclusions

This chapter has explored various theories and frameworks from the broader literature
on regulatory studies that shed light on the forces shaping health professions regulation.
While recognising that regulation encompasses the broad patterns of ordering and
control in contemporary society (Black 2002: 34), this thesis applies a narrow definition
of regulation, being the rules or directives made by governments and delegated
agencies. There is no widely accepted framework for categorising the regulatory models
found in health professions regulation. Adding to the conceptual imprecision, there is
evidence to suggest that historically, professional interests have used the language of
‘self-regulation’ as an ideological tool to preserve their traditional collegiate regulatory
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Walker observes that, in a properly working federation, a national government seeking to
implement a uniform policy in an area where it has no constitutional power must learn to
proceed by negotiating and seeking consensus, ‘not by diktat, bribery or menaces’ (2001: 26).
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model and insulate their regulatory institutions from democratic control (Moran 2004:
32; DBV 1999).
This review shows that as in the professions and policy studies literature, there is no
overarching theory of regulation, and the various theoretical contributions engage with
the subject matter at different levels of analysis. The review highlights significant gaps in
the literature. No Australian empirical research was located that analyses how
regulation of the health professions has changed over the last 30 years, incorporating
the recent shift from state and territory based regulation to a single national regulatory
regime. Nor are there any studies that apply the multiple lenses from the literature on
the professions, policy studies and regulatory studies to understanding how variables
operating at different levels (such as context, interest, institutions, individuals and ideas)
interact to shape these regulatory institutions. There are common themes in the three
bodies of literature, notably, that complexity, networks, governance, path dependency,
incrementalism and critical junctures all play a role.
This chapter points to how regulatory thinking has changed since the 1980s, and
suggests that broader trends shaping the design and delivery of regulation may have
influenced health professions regulation. These trends include more extensive reliance
on regulation as a mode of governance, an increasing focus on measuring effectiveness
in regulation, and greater recognition of the potential for ‘regulatory capture’ by vested
professional interests. Governments around the world are recognising that the
regulatory process itself has to be governed well if it is to meet government and
community expectations. As a consequence, regulatory management systems that
embed continuous review and improvement in regulatory governance have been put in
place, thereby increasing accountability and transparency of regulators.
This chapter has also explored the literature on Australian federalism and how the
division of responsibilities between levels of government, and the relationships between
governments shape regulation and regulatory reform processes. Again, it appears likely
that larger forces shaping Australian federalism are shaping health professions
regulation, and the challenges of making intergovernmental structures and processes
work are common challenges. Finally, the link between regulation, federalism and
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democracy was explored. Elitist models of regulation are increasingly under pressure,
but there is debate about the extent to which new regulatory approaches are likely to
strengthen or diminish democracy. More specifically there are questions about how the
establishment of national legislative regimes impact on the federal balance and
exacerbate or lessen the democratic deficit.
To explain the trajectory of change in health professions regulatory policy requires an
understanding of both past and current debates and developments. Adopting a longerterm view assists in understanding lengthy, large-scale but slow-moving social processes
in which change occurs only incrementally (Miller 2010: 26). In this regard, new
institutionalist theories, in particular Acemoglu and Robinson’s historical institutionalist
theory (2012), offer a framework for better understanding the complex interactions
between contextual factors, interests, institutions, ideas and individuals that operate at
multiple levels, that is, the micro (individual), meso (institutional) and macro (societal) to
shape these regulatory institutions. This potential is explored in Parts C and D of this
thesis.
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PART C: HEALTH PROFESSIONS REGULATION IN AUSTRALIA – THE CASE STUDY
CHAPTER 6: THE CONTESTED TERRAIN OF HEALTH PROFESSIONS REGULATION IN
AUSTRALIA155
Paper 1:
Australia
6.1

A contested terrain – Occupational regulation of health practitioners in

Introduction

This chapter provides an overview of state and territory occupational licensing or
registration laws that apply to the allied health professions in Australia. Some theories
concerning the nature of the professions and professionalism are introduced, and four
main types of occupational regulation are described. Key features of a typical statutory
registration scheme are outlined, along with how occupational licensing laws work in
concert with other laws to regulate professional practice and to authorise or limit
practitioner scopes of practice. Some regulatory trends and challenges facing the health
professions are identified, including the move from multiple profession specific state
and territory registration boards to a single national cross profession regulatory scheme.
6.2

Occupational regulation and definitions of profession

Professionals are defined by the Australian and New Zealand Standard Classification of
Occupations (ANZSCO) defines as ‘Professional’ as those occupations whose members
‘perform analytical, conceptual and creative tasks through the application of theoretical
knowledge and experience’ (ABS 2006). The professions are distinguished from other
occupations on the basis of skill level – bachelor degree level or higher, according to the
Australian Qualifications Framework.
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This chapter presents a paper written in 2008 and published under the title ‘Occupational
regulation of health practitioners in Australia’, in a book titled Allied Health Professions and
the Law, edited by Rosemary Kennedy and published by Federation Press. The paper has
been reformatted for consistency with the rest of this thesis but the content is as it appeared
in the book. It was written and published prior to the regulatory reforms of 2009–10 that saw
the establishment of the NRAS. As a consequence, it describes state and territory regulatory
regimes as they operated prior to July 2010. Its purpose is to set the scene for the study and
to answer the secondary research question identified in Chapter 1: What does occupational
licensing or statutory registration of the health professions look like and how does it operate
in Australia?
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Concepts of profession, professionalism and professionalisation have changed since the
first ‘trait’ based definitions appeared in the sociological literature of the 1930s. A
profession was defined according to certain traits or attributes, such as skill based on
theoretical knowledge, adherence to a professional code of conduct, and a commitment
to altruistic service – the ‘professional ideal’ (Smith 2002: 6). However, the professions
are not static entities. With changes in technology, society and healthcare demands, the
division of labour in healthcare is continually evolving, with new professions emerging,
others merging, and some others in decline (ABS 2006). Theories of the
professionalisation process describe how professions developed and when they could be
said to have achieved ‘professional’ status. Professions are often defined as those that
have achieved the state-sanctioned authority to ‘self-regulate’ under an occupational
licensing law (Smith 2002: 6).
Functionalist theories that emerged in the 1970s discredited trait theories, defining
professions and professionalisation in terms of power and control (Smith 2002: 6).
Professions are seen as primarily self-interested, and the definition of occupational
territories an ongoing historical process:
…formal occupational territories are established by legislation, and the
boundaries of these are produced and reproduced in a political struggle with
occupations attempting to defend or extend their relative position (Willis 1989:
4).
Market control, enhanced income, status and power follow the achievement of
‘occupational closure’ (Allsop & Saks 2002: 4–5) – hence the attraction of ‘professional’
status to members of other occupations and their often vigorous pursuit of licensing
laws.
Marxist writers argue that ‘the professions, by their very nature, serve the sectional
interests of capital, and that their position in the social structure cannot be understood
without reference to the class-based relations of production under capitalism’ (Allsop &
Saks 2002: 6). Occupational licensing laws provide a legal foundation for the division of
labour in healthcare, and ‘a means of self defence against encroachment upon their
means of livelihood’ (Willis 1989: 5). Willis documents the emergence of ‘medical
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dominance’ – the rise of the medical profession from a low status, divided occupation in
mid 1800s, to a position of economic, political, social and intellectual dominance, of the
healthcare division of labour and its interactions with society (1989: 2).
The negative effects of professions and professionalisation are well documented: a
decrease in competition, productivity and consumer choice, an increase in costs, and the
‘adoption by professionals of an unnecessarily defensive attitude to criticism or
challenge’ (Smith 2002: 9 referring to Boudon & Bourricaud). However, the emergence
of health occupations as licensed professions is also considered a reflection of state
formation, a response to the complex process of governing, with the regulatory
relationship between the state and the professions evolving as the state develops
(Allsop & Saks 2002: 9, referring to Larkin). Law and Kim argue that regulation arose in
response to information asymmetries between practitioners and their patients, ‘to
improve markets as specialisation and advances in knowledge made it increasingly
difficult for consumers to judge the quality of professional services’ (2005: 369).
Since the 1990s, the focus has shifted from attempts to define profession, to an interest
in professionalism as an ideology or set of values and identities (Aldridge & Evetts 2003:
547). Professionalism can have multiple meanings – as a form of occupational identity
and self-discipline for professionalised workers, as well as a mechanism of occupational
control used by managers to facilitate occupational change. In this context,
professionalism may be an important mode of occupational reproduction and identity
reinforcement, one which fosters a form of ‘self-discipline where the key controls are
internalised and proactive, rather than external and reactive’ (Aldridge & Evetts: 555–
56). Thus, professionalism may be a quality worth striving for and one that can act as a
counterforce to the challenges of unchecked market forces (Gardner & Shulman 2005:
48).
6.3

The emergence of occupational licensing laws in Australia

While medieval guilds can be considered the forerunners of the professions, it was not
until the 1800s that the first occupational licensing laws emerged in Anglo-American
countries. In Australia, Tasmania was the first state to legislate, in 1837, followed by
NSW in 1838 and Victoria in 1862. These laws established the first state medical
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registration boards and medical registers of qualified practitioners (HDV 1987: 12). As in
the United Kingdom, the impetus came from the elite physicians of the medical
profession, their objective, to keep out the ‘quacks’, ‘charlatans’, ‘cowboys’ and ‘rogues’
(Baggott 2002: 37). The first state licensing laws for pharmacists followed, in 1876, and
for dentists in 1884 (NMB 1989: 5). The first laws to regulate the nursing, optometry and
physiotherapy professions were not passed until the early 1900s, and other professions,
such as osteopathy and chiropractic did not achieve statutory registration until the
1970s.
The decades following the Second World War have been called ‘the golden age’ for the
professions. Moran (2002: 29) states that patients were generally ‘dazzled by the
achievements of scientific medicine and were in the main prepared to defer to the
professional judgement’ of medical practitioners. The professions themselves set the
standards for entry, and peer review provided the foundation for discipline. The
autonomy, authority and sovereignty of the medical profession were at their peak (Willis
1989: 2; Thomas 2002: 2).
Throughout the 1900s governments were reluctant to regulate additional health
professions. During this period, statutory registration was achieved in every state and
territory by nine professions (see Figure 6.1), but it was generally hard fought over many
years, with medical dominance evident in the gate-keeping process (HDV 1987: 14; Willis
1989: 178; Carlton 2003).
During the latter half of the 1900s, the relationship between the professions and the
state was changing, driven in part by neo-liberal philosophies and the regulatory push
for small government. By the 1970s and 80s, the disadvantages of occupational
regulation were increasingly articulated: restricted entry, practice and mobility,
generating the pre-conditions for monopoly, increasing conflicts about professional
boundaries and stifling of innovation (HDV 1987: 16).
In the United Kingdom, ‘the professions, particularly the dominant profession of
medicine were increasingly seen as paternalistic, insufficiently accountable, and selfinterested’ (Allsop & Saks 2002: 1). From the 1960s on, a similar trend was evident in
Australia (Thomas 2002: 4). Moran suggests a number of contributing factors: a general
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decline in deference to traditional institutions, rising levels of formal education, and an
increasingly sceptical investigative mass media (2002: 29). Increasingly, governments
were attempting to ‘restrict the independence of professional judgement; to manage in
a more interventionist way the demarcation lines between the different professional
groups; and to control more precisely the rewards of professionalism’ (Moran 2002: 27).
Consistent with this trend, the 1990s saw a number of developments aimed at
increasing competition and reducing unnecessary regulation. These included the signing
by Commonwealth, state and territory governments of the Mutual Recognition
Agreement (MRA) and passage of a National Competition Policy legislative package.
Mutual recognition laws allowed practitioners registered in one state or territory in an
occupation to be automatically eligible for registration in any other state or territory
(COAG 1992). National competition reforms required all legislation to be reviewed to
remove unnecessary barriers to competition (COAG 1995). National agreement was also
reached on criteria and a process for assessing the case for occupational licensing of
additional professions (Australian Health Ministers’ Advisory Council 1995). These
criteria set a high hurdle requirement for statutory registration, giving primacy to, and
requiring hard evidence of the risk to public health and safety from unregulated practice.
Further erosion of the power and autonomy of the professions, particularly the medical
profession, followed the extension of the application of the Commonwealth Trade
Practices Act 1974 to the professions in 1996 (Samuel 1997: 15). The Australian
Competition and Consumer Commission (ACCC), in its pursuit of anti-competitive
conduct and abuses of market power, took successful enforcement actions in the late
1990s against a number of medical bodies, including the Australian Society of
Anaesthetists and the AMA (WA Branch) (Fels 2001: 10–11).
The first decade of the twenty-first century has seen increasing workforce shortages,
and growing awareness of the role that occupational regulation can play in facilitating or
hindering workforce reform. Following publication in 2005 of the Productivity
Commission’s report Australia’s Health Workforce (PC 2005c), the Council of Australian
Governments (COAG) signed an intergovernmental agreement (COAG 2008a),
committing state, territory and Commonwealth governments to repealing or amending
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registration legislation and abolishing over 90 separate state registration boards in
favour of a single national cross profession registration and accreditation scheme, with a
single national agency and state offices. To be implemented by July 2010, these
structural changes were intended to provide governments with the levers necessary to
influence professional scopes of practice and drive workforce reform.
6.4

Models of occupational regulation of the health professions

In each state and territory, some health professions are regulated via registration
schemes established under Acts of Parliament. Others rely on ‘voluntary self-regulation’,
with members of the profession organised into an association that sets membership
standards, a code of ethics, and manages consumer complaints.
There is often confusion about the differences between a statutory registration board
and a self-regulating professional association. The primary role of a professional
association is set out in its constitution or rules of association, aimed at protecting and
promoting the interests of the profession. On the other hand, the primary role and
powers of a statutory registration board are set out in its enabling legislation. Its
purpose is generally to protect the public, rather than to promote the interests of the
profession. This is an important distinction, since the interests of the professions and
those of patients do not always coincide.
Which professions are subject to statutory registration is not a simple question to
answer. Because of the way occupational licensing laws have developed, each state and
territory regulates the health professions differently, even down to which professions
are regulated via statute and which ones not.
Three main groups can be identified: the ‘registered professions’ – those subject to
statutory registration in every Australian state and territory; the ‘partially registered
professions’ – those subject to statutory registration in some states or territories but not
others; and the ‘unregistered professions’ – those not subject to a statutory registration
scheme anywhere in Australia.
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FIGURE 6.1: Health professions subject to state/territory statutory registration
Category
Registered
professions

Partially
registered
professions

Unregistered
professions
(not an
exhaustive list)

Professions
Chiropractors
Dental care providers (dentists, dental specialists, dental therapists,
dental hygienists, dental prosthetists but not dental technicians or
dental assistants)
Nurses (registered and ‘enrolled’ nurses (divisions 1 and 2 in
Victoria), nurse practitioners and midwives)
Medical practitioners
Optometrists
Osteopaths
Pharmacists
Physiotherapists
Psychologists**
Aboriginal health workers (NT only)
Chinese medicine practitioners (acupuncturists, Chinese herbal
medicine practitioners and Chinese herbal dispensers) (Vic only)
Dental technicians* (ACT, NSW, Qld, SA only).
Medical imaging professionals (radiation therapists, radiographers,
and nuclear medicine technologists) (ACT, Qld, Tas, Vic, WA only)
Occupational therapists (NT, Qld, SA, WA only)
Optical dispensers* (NSW only)
Podiatrists (All except NT)
Speech pathologists (Qld only)
Audiologists
Counsellors and psychotherapists**
Dietitians
Homoeopaths
Naturopaths
Medical imaging professionals (sonographers)
Orthoptists
Orthotists or prosthetists
Other complementary health therapists (dance therapists, drama
therapists, hypnotherapists and music therapists)
Social workers

Source: Various.
* Classified as ‘Health and Welfare Support Workers’, not ‘Professionals’ under ANZSCO.
** Classified as ‘Social and Welfare Professionals’ rather than ‘Health Professionals’ under the
ANZSCO.

Applying a broad definition of regulation to include voluntary and statutory schemes,
four models of occupational regulation operate in Australia: voluntary certification, coregulation, statutory registration and negative licensing.
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Voluntary certification
Under this model of occupational regulation, there is no underpinning statute that
confers powers on a regulatory body to license members of the profession. Rather,
professionals join together to establish an association, with articles of association or a
constitution that sets out its rules. The association may be incorporated under a state or
territory associations incorporation law, or registered as a company under the
Corporations Act 2001 (Cth). On joining, members agree to abide by the rules of the
association, and its code of ethics. The association may operate a consumer complaints
mechanism and the rules may provide for members to be expelled for serious breaches
of the code of ethics. However, the scheme is entirely voluntary – practitioners can
choose not to join an association and still practise, and can continue to practise if
expelled from an association for misconduct. Common law and consumer protection law
provide the main avenues of redress for aggrieved consumers. Examples of voluntary
certification schemes include the Psychotherapy and Counselling Federation of Australia
(PACFA)156 and its member associations, and the National Herbalists Association
Australia (NHAA).157
A variation on this model is where a legal entity is established specifically to carry out
regulatory functions on behalf of the profession, but separately from the peak
professional association. While there is a clear separation of the regulatory function, the
scheme continues to be entirely voluntary. Examples include the Australian Orthoptic
Board158 and the Australian Register of Homoeopaths.159
Co-regulation
This model is similar to voluntary certification. The key difference is that some of the
functions of the self-regulating professional association may be either delegated from or
recognised by government. This government recognition or delegation may be

156

See <www.pacfa.org.au>

157

See <www.nhaa.org.au>

158

See <www.australianorthopticboard.org.au>

159

See <www.aroh.com.au>
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conditional on the certification body meeting specified standards in relation to
governance and its certification standards and processes. This establishes, in effect, a
partnership between government and the certifying body, and the benefits that flow to
practitioners from certification create incentives for practitioners to comply with the
self-regulatory standards.
Australian Education International (AEI)160 recognises a list of professional associations
as ‘migration assessing authorities’. These associations then assess the qualifications of
overseas trained practitioners for immigration purposes under the General Skilled
Migration Program. Assessing bodies that have met the governance standards set by AEI
in order to carry out this function include the Australian Institute of Radiography (AIR),
the Dietitians Association of Australia and Speech Pathology Australia (SPAA) (AEI, 2008).
In a second example, occupational therapists (OTs) who have been accredited by OT
Australia161 as ‘mental health occupational therapists’ are then eligible to register with
Medicare Australia for a Medicare Provider Number. Once a provider number is issued,
the patients of accredited OTs may claim government rebates on the cost of treatment,
under Medicare’s Better Access to Mental Health Initiative.162
Statutory registration
Under a statutory registration scheme, the purpose and functions of the scheme are not
determined by the profession alone (as in the case of voluntary certification), but are set
out in legislation and are subject to public scrutiny (through the responsible parliament
and minister). The legislation establishes a regulatory body with powers to register and
regulate practitioners. Entry to a regulated profession is limited only to those the
regulatory body considers to be properly qualified and of good character. This gatekeeping role is underpinned by statute, with powers for the regulatory body to
prosecute unregistered persons who ‘hold themselves out’ as qualified to practice the
profession when they are not. The statute provides an effective mechanism for
160

AEI is the international arm of the Commonwealth Department of Education, Employment
and Workplace Relations.
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OT Australia is the peak professional association for the occupational therapy profession.

162

See <www.ausot.com.au/inner.asp?pageid+211>
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restricting entry to the profession, and disciplinary powers to deal with practitioners
whose practice falls below an acceptable standard.
While all registration Acts prohibit unregistered persons from using restricted
professional titles, or holding themselves out as qualified and registered when they are
not, some go considerably further, prohibiting unregistered persons from providing
certain types of clinical services. Such laws create an exclusive scope of practice, in effect
a monopoly, for the profession concerned (DHS 2003a: 20, 142–45).
Legislated scopes of practice can facilitate or hinder patients from seeing a particular
type of health provider. Therefore they have a direct impact on access to and cost of
care, and may also affect quality of care (Dower et al 2007: 1). They facilitate access
because they provide information to consumers about who is qualified to provide a
particular type of service, but they can also hinder access, in that they prevent others
who are not members of that profession from providing such services, and in most cases
allow those who are authorised to charge higher prices for their services. While all
jurisdictions assessed whether legislated scopes of practice were warranted under NCP
during the 1990s, because of the contested nature of these questions and the political
nature of the process, different conclusions were reached.
Negative licensing
There is no legal barrier to entry to an unregistered profession – anyone can set out
their shingle and practice, no matter what their level of training or skill. However, under
a negative licensing model, consumers are protected to the extent that a mechanism is
available if necessary, to prohibit a practitioner from practising, where they commit an
offence or a serious breach of professional standards.
A negative licensing scheme for the unregistered health professions has been introduced
in NSW following legislative changes in 2006. Under the Public Health Act 1991, the NSW
Minister for Health now has the power to make, by regulation, a ‘Code of Conduct’ for
the provision of health services by unregistered practitioners. In addition, the NSW
Health Care Complaints Commissioner has enhanced statutory powers under the Health
Care Complaints Act 1993 to investigate a complaint that an unregistered practitioner
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has breached the code of conduct, and if necessary, issue a court enforceable
‘prohibition order’, either banning or restricting the person’s practice (NSW Department
of Health 2008a).
The Code sets minimum standards for all health professions. It requires practitioners to
practise in a safe and ethical manner, hold professional indemnity insurance, and comply
with laws concerning skin penetration, privacy of personal information, and advertising
of health services. It also specifically prohibits practitioners from, for example, claiming
to cure cancer, dissuading clients from seeking or continuing treatment by a registered
medical practitioner, financially exploiting their clients, or diagnosing or treating an
illness or condition without an adequate clinical basis. Thus, negative licensing provides
a mechanism to prevent unscrupulous or dangerous practitioners, once identified, from
providing health services to the public.
6.5

What does a typical statutory registration scheme look like?

Statutory registration schemes in Australia are based on the Anglo-American model of
medical regulation that emerged in the mid-nineteenth century. While there are some
differences across states and territories, such schemes generally operate under similar
structures and with similar core functions.
Under legislation, registration boards are generally established as independent statutory
authorities, separate from government, and reporting annually through their respective
ministers to Parliament. Members may be elected by the profession, or appointed by or
on recommendation of the responsible Minister for Health. Boards vary in size, but are
generally between seven and 12 members.
The powers and functions of each registration board are set out in its enabling
legislation. Some jurisdictions have separate Acts, one for each regulated health
profession. Others, notably Northern Territory, Australian Capital Territory and Victoria,
have ‘umbrella’ legislation establishing and empowering all their registration boards.
Boards cannot act beyond their statutory powers. The most common statutory functions
of boards are outlined below.
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Controlling entry to the profession
Registration boards determine the entry-level standards for practise in a profession.
Training courses are assessed and approved, so that graduates are eligible for
registration without having to sit an examination. Additional character requirements
apply, such as checks of the applicant’s complaints history, medical negligence claims
history, and criminal record.
Maintaining a register of qualified practitioners
Registration boards maintain a publicly accessible list or ‘register’ of those practitioners
who have met the qualifications and other requirements and therefore are considered
fit to practise. The enabling legislation will generally set out what information is kept on
a register. Most registers are now accessible online, although there is considerable
variability as to the information available (Healy et al 2008: 247). Some websites provide
a list of those whose registration has been suspended or cancelled, with links to
proceedings of disciplinary panels or tribunals in relation to individual registrants.
Accrediting training courses
The word ‘accreditation’ has different meanings in different contexts. Here,
accreditation is a process through which registration boards determine whether a course
meets standards that the board (and therefore the profession) considers acceptable, so
that its graduates may be eligible to be registered without sitting a board examination.
For some health professions, a national accreditation body carries out this function on
behalf of state and territory boards. Examples include the Australian Physiotherapy
Council (APC) and the Optometry Council of Australia and New Zealand (OCANZ).
Boards (or their national accrediting bodies) will generally publish ‘course accreditation
guidelines’ which specify the accreditation process, and the minimum standards a
course must meet to be accredited. An accreditation process will often include an onsite
visit by a panel of experts, to inspect the facilities, interview staff and students, and
assess the curriculum, its delivery and outcomes.
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Advanced practice training courses may also be subject to accreditation, for recognised
specialties in a profession, or courses that train practitioners for an expanded scope of
practice, for example, the authority to prescribe restricted medicines.
Assessing overseas trained practitioners
With growing workforce shortages, an increasingly important function for registration
boards has been the assessment of overseas trained practitioners, to determine the
equivalence of their qualifications with Australian graduates, and their suitability to
practise in Australia. For most professions, the examination function has also been
delegated to national accrediting bodies, and some also offer offshore assessment to
streamline recruitment of international graduates.
Some national accrediting bodies have developed reciprocal recognition arrangements
with equivalent ‘competent authorities’ in overseas countries. Given the harm that can
ensue when those with fraudulent or inadequate qualifications slip through the
regulatory net (Medical Board of Queensland 2005), the consolidation of assessment
expertise and the development of strong linkages with international organisations for
checking the standing of overseas applicants can be done more effectively on a national
basis.
Setting practice standards
Registration boards often have a specific statutory function to ‘regulate the standards of
practice of the profession’. This is done through the registration and disciplinary
functions, but also through the authoritative statements on standards, issued from time
to time by boards. Codes or practice guidelines, published on websites, in newsletters,
bulletins or annual reports are examples. Such authoritative statements may be relied
on by a disciplinary panel and a court of law in determining whether a practitioner has
breached acceptable professional standards.
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Investigating complaints
Although arrangements vary, most registration boards are responsible for receiving and
investigating complaints or ‘notifications’ concerning the conduct of registered
practitioners.
Arrangements vary across jurisdictions as to the statutory powers of the health
ombudsman vis-à-vis the registration boards in dealing with a consumer complaint. The
legislation will generally specify who does what, when and in what timeframes. In most
jurisdictions, once a complaint is received and it is considered within the board’s
jurisdiction, the board will generally appoint an investigator, who will have various
powers to interview the practitioner, the complainant, and any other witnesses and, if
necessary, obtain a warrant to enter and search premises and seize documents or other
evidence.
The legislation will define in general terms what constitutes a departure from acceptable
practice, with definitions of terms such as ‘unprofessional conduct’ and ‘professional
misconduct’. The objective of the investigation is to determine the detail of the
allegations and if there is evidence that the practitioner has breached an accepted
standard of practice. Investigators may also have powers to request the practitioner
undergo a medical examination or a performance assessment, if there are concerns
about their health or competence. The investigator will generally report to the board,
whose job it is to decide the next step. Options include closing the investigation with no
further action, conducting a board hearing, or referring the matter to an external body,
such as the police for investigation of a possible criminal offence, or to an external
disciplinary tribunal for hearing.
Conducting disciplinary hearings
There is variation across jurisdictions as to legislative powers of registration boards to
conduct disciplinary hearings. In some jurisdictions, boards deal with both serious
matters (which if found proven might warrant suspension or cancellation of registration)
and less serious matters that might require a reprimand or a restriction on registration.
In other jurisdictions, boards must refer more serious matters to an external (generic or
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specialist) tribunal for hearing. In some jurisdictions, boards can settle less serious
matters without a hearing, through mediation between the practitioner and the
complainant.
Where a matter is referred to an external tribunal for hearing, then it is generally the
role of the board to prepare and present the case against the practitioner before the
tribunal, and the practitioner as the other party to the proceedings will most likely have
their own legal representation. The level of formality of a hearing varies between
jurisdictions and depends on the location of the hearing (internal or external to the
board), the seriousness of the matter, and whether the parties are allowed legal
representation. Boards are generally expected to observe procedural fairness and
principles of natural justice in their investigations and disciplinary hearings. This means
that the practitioner is entitled to know what has been said against them, by whom, and
to have the opportunity to respond. A board must also act in good faith, and any board
or tribunal appointee (whether an investigator or a hearing panel member) must be free
from bias.
In most proceedings, the complainant is a witness in the board’s case, rather than a
party to the proceedings, and therefore has no right to be legally represented in their
own right or to call or cross-examine witnesses. The standard of proof that applies in
disciplinary matters is that set out in the case of Briginshaw v Briginshaw, that is, the civil
standard ‘on the balance of probabilities’. The panel must be persuaded of the facts and
the allegation must be made out to the satisfaction of the panel. To be reasonably
satisfied, the panel must take into account the seriousness of the allegation, the
inherent unlikelihood of the occurrence and the gravity of the consequences flowing
from a finding ((1938) 60 CLR 336 at 362).
The role of a disciplinary panel is not to punish the practitioner, but rather, to consider
how best to maintain professional standards and protect the public. The legislation will
generally provide board panels or tribunals with a range of sanctions to draw from
depending on the circumstances. Rights and avenues of appeal from panel or tribunal
decisions vary across jurisdictions.
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Prosecuting offences
The enabling legislation will generally specify a series of offences, with powers for a
board to refer matters to the police for investigation and prosecution, or in some cases
to initiate prosecutions in its own name. Where an unregistered person unlawfully uses
certain professional titles, or misleads others into believing that they are qualified and
registered when they are not, they may be guilty of a ‘holding out’ offence.
The legislation may also make it an offence to provide certain types of services or
procedures when unregistered. In Victorian legislation for example, there are offences
for unregistered persons to practise dentistry or optometry as defined under the Act.163
In some other jurisdictions, there are offences for unauthorised practice of such
practices as spinal manipulation and managing the delivery of a baby. The legislation
may also make it an offence for an employer or other person to ‘direct or incite’ a
registered practitioner to engage in what might constitute unprofessional conduct, or to
advertise health services in a manner that is false or misleading.
If a registration board successfully prosecutes a person for an offence under the Act,
then the relevant Court may impose a penalty, to a maximum set out in the Act.
6.6

How does statutory registration interface with other forms of regulation?

Statutory registration boards operate within a complex web of laws, custom and
practice: industrial regulation and enterprise bargaining agreements, trade practices
regulation, regulation of specific practices such as prescribing of drugs, notification of
infectious diseases, and mandatory reporting of suspected child abuse, as well as local
health service policies that influence scope of practice, supervision, delegation, and
referral to assistants.
There are two important interfaces or linkages between the essential quality assurance
functions of statutory registration boards, and other institutions within the health
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80
Health
Professions
Registration
Act
2005
<www.parliament.vic.gov.au/static/www.legislation.vic.gov.au-statbook.html>
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(Vic),

system. The first relates to the basic quality assurance function that boards carry out as
gatekeepers for entry to the health professions. Registration is now a prerequisite for
employment in many roles within the health system, and a means of identifying
qualified practitioners who may be conferred with additional authorities under other
legislation or through the application of institutional policies, custom or practice. For
example, registration may be a hurdle requirement for service provision funded from
the public purse: certain classes of registrant have recognised provider status, and their
patients may claim rebates under Medicare, Veterans’ Affairs, traffic accident or workers
compensation schemes or under private health insurance arrangements.
Certain classes of registrants may be authorised under state and territory drugs and
poisons legislation to administer, prescribe or supply restricted medicines, and for some,
the prescriptions they issue are subsidised under the Commonwealth Pharmaceutical
Benefits Scheme (PBS). Certain classes of registrant are granted admitting or practice
rights in public or private hospitals, have clinical privileges such as access to operating
theatres for surgery, or the authority to refer to specialists for services that are
reimbursed under insurance arrangements. Regulators, funders, employers and other
institutions, as well as the general public, rely on this quality assurance function of
statutory registration. Without registration, such institutions and agencies would incur
significant costs in determining who was qualified and fit to provide such services.
The second important interface is in relation to the disciplinary functions of registration
boards. Agencies such as Medicare Australia, the PBS and third party insurers have their
own systems for monitoring the quality of service provision or the prescribing or referral
practices of recognised providers. From time to time such bodies may notify a
registration board of possible malpractice by a registrant, due to incompetence, overservicing or fraud. Where the allegations are serious, the respective bodies may work in
concert with the police. The registration board may agree to put on hold its disciplinary
action until after police charges are dealt with by the courts, although it may
immediately suspend the registration of a practitioner if necessary to protect the public.
A complaint received by a registration board may raise allegations of breaches of state
or territory drugs and poisons, infectious diseases or skin penetration regulations and
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some practitioners may also run foul of federal trade practices or state and territory fair
trading laws. In such cases, again registration boards may have protocols with these
other agencies to make a preliminary assessment of how serious the breach is and which
agency will take the lead in investigation and any prosecution. A practitioner may avoid
conviction for a criminal offence but find that a disciplinary panel, in applying a different
standard of proof to the criminal standard of ‘beyond reasonable doubt’, determines to
suspend or cancel their registration for the same conduct.
6.7

Regulation of complementary and alternative medicine professions

The use by Australians of complementary and alternative medicine (CAM) has been
growing in recent decades, reportedly as high as 68.9 per cent of the population (Xue et
al 2007: 643). Increasing numbers of registered practitioners are integrating CAM
modalities into their practice (Bensoussan & Myers 1996) and there is a growing body of
scientific evidence, in the form of randomised controlled clinical trials and systematic
reviews, to indicate the effectiveness of some forms of CAM for some types of
conditions (Bensoussan & Myers 1996; La Trobe University 2005).
Jonas has defined CAM as ‘a diverse collection of approaches to health and disease
defined only by their exclusion from use by the majority of physicians in modern
Western industrialised countries’ (Jonas in Kleynhans 1993: 64). One Australian study
identified 17 forms of CAM, broadly categorised as substance-based therapies,
manipulation therapies, nutrition therapies, exercise-based therapies and mind-body
therapies (Xue et al: 644).
Risks associated with some forms of CAM have been documented (Bensoussan & Myers
1996; Bensoussan et al 2000; La Trobe University 2005), and government commissioned
reports, both in Australia and internationally have recommended statutory registration
for some established CAM professions (Bensoussan & Myers 1996; DHS 1998a;
Commonwealth of Australia 2003; La Trobe University 2005; UK Parliament House of
Lords Select Committee on Science and Technology 2000; US White House Commission
on Complementary and Alternative Medicine Policy 2002). However, successive state
and territory governments have resisted pressure for statutory registration, and instead,
have encouraged these professions to self-regulate (Carlton 2003: 169).
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One exception is the Victorian Government’s regulation of the profession of Chinese
medicine. With passage in 2000 of the Chinese Medicine Registration Act 2000 (Vic), the
Victorian experience indicates that once a statutory registration board is established,
consumer complaints and cases of serious professional misconduct surface (Lin & Gillick
2007). Given the Chinese Medicine Registration Board’s profile of complaints,
disciplinary hearings, prosecutions and refused or cancelled registrations (CMRBV 2007),
it is likely that consumers in other jurisdictions are vulnerable without the protections
that statutory registration affords. There are indications that practitioners who have
been refused registration, or deregistered in Victoria for matters as serious as sexual
misconduct or fraud, are continuing to practise interstate where there is no statutory
regulation of the profession.
Where practitioners choose to integrate CAM modalities into their practice, they should
be properly trained to the standard that is generally accepted by the relevant regulatory
or peak self-regulatory professional body (DHS 2003a: 103). Guidelines developed by the
Medical Practitioners Board of Victoria provide some useful practice safeguards: special
care should be taken to inform patients when therapy is unproven and to fully inform
patients of any risks; patients should not be denied access to standard proven therapies
of a type that would be provided by medical peers; patients should be advised to seek a
second independent medical opinion where therapies pose serious risks; and,
practitioners must not gain financial advantage by selling alternative therapeutic
substances directly to patients (MPBV 1999: 39).
6.8

Trends in regulation of the health professions

The context for healthcare delivery is undergoing considerable change, and these
changes are impacting on the way the health professions are regulated. Pressures arising
from an aging population, the increasing burden of chronic disease, and increasing
health literacy of the population require new models of healthcare. There is an
increasing focus on community-based care and prevention and early detection (NHHRC
2008). The escalation of healthcare costs, in part due to the growth in medical
technologies, is driving task substitution and the need for a more generic workforce at
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the lower skill end, for example, the emergence of a generic assistant role to support
various allied health professions (Lin 2008).
Concerns with the current regulatory arrangements have been well documented:
unnecessary barriers to the mobility of practitioners, inconsistent arrangements across
states and territories; failures in peer review; unnecessary rigidities and a contested
division of labour that are reinforced by the regulatory arrangements (DHS 2005a; PC
2005c). Some high profile failures in the regulatory system, such as in the cases of Dr
Jayant Patel in Queensland and Dr Graeme Reeves in NSW (Birnbauer & Xuereb 2008;
Medical Board of Queensland 2005) have focused the spotlight on how well registration
boards are discharging their public protection role. There are heightened tensions
between the professions and government, in part because the current model of
statutory registration has tended to lock in professional boundaries that are reinforced
and reproduced through course accreditation, practice guidelines and disciplinary
processes (Lin 2008).
The Productivity Commission has recommended systemic reform to the financing and
delivery of healthcare as well as how the health workforce is trained, deployed and
regulated (PC 2005c). In terms of occupational regulation, a number of trends are
evident.
First, statutory registration boards are expected to do far more than they did in the past.
Professional regulation is no longer just about protecting public health and safety by
ridding the profession of practitioners who engage in ‘infamous conduct’. It is about
providing an efficient and effective mechanism through which the quality of professional
service provision can be assured and public trust in the health system can be
maintained. As such, the statutory powers of registration boards have been
strengthened considerably, so that boards are expected to take a proactive rather than
reactive role, monitoring the competence of registrants, rather than simply responding
to complaints as they arise.
Second, since the 1990s there has been an acceleration in the level of state control of
the regulatory arrangements for the health professions, with increasing public scrutiny
and external review of statutory schemes. This has coincided with the decline in medical
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dominance and has heightened tensions between the professions and governments.
While the principle of peer review remains fundamental to the operation of statutory
registration schemes, there is increasing recognition that the professions should not be
the sole arbiters of what is considered good professional practice (The Sunday Age 2008:
16; Thomas 2004). Good regulation requires a partnership, between professionals and
the community, represented by those who bring a broader ‘public interest’ perspective.
The current system of self-regulation is too weak to be trusted to weed out the
incompetent, the predatory, the mentally unbalanced and the drug-addicted from
their ranks … It is vital that a fearless, independent regulator has the power to
investigate doctors who abuse patients’ trust. On this, physicians cannot be
expected to heal themselves. Governments must act (The Sunday Age 2008: 16).
Third, with increasing demand by governments for more flexibility and dynamism in the
healthcare division of labour, registration boards are expected to play a key role in
facilitating workforce reform. They can do this by using their course accreditation,
standard setting and disciplinary functions to facilitate rather than block expanded
scopes of practice, foster the emerging assistant roles, and encourage more flexible
delegation, supervision and referral arrangements.
Fourth, there is an increasing trend towards consolidation of regulatory arrangements
for the health professions, in response to increasing globalisation of the workforce and
centralising power at the federal level. With over 90 regulatory bodies, a piecemeal
rather than integrated regulatory system is reinforcing ‘professional silos’ rather than
encouraging an interdisciplinary approach. As a result, workforce reform across the
nation is unnecessarily contested and slow (DHS 2005a; PC 2005c: XXVII). There is a
move to nationally-based structures and processes, and increased cross-professional
regulation.
Finally, despite the traditional reluctance by governments to regulate via statutory
registration any new health professions, with consumers ‘voting with their feet’ in
relation to CAM, there is continuing pressure to introduce statutory registration. Some
jurisdictions, notably the UK and New Zealand, have applied more liberal gate-keeping
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criteria than the AHMAC Criteria, and have moved to register a wider range of health
professions.164
6.9

Regulatory challenges for the health professions

The registered health professions
The challenges facing the registered health professions relate to the changing context of
healthcare outlined above, and the demands by decision-makers and the community for
a more flexible, responsive and sustainable health workforce. Under the COAG reform
agenda, while governance arrangements will change, it is expected that a national
regulatory scheme will continue to be reliant on professional input to effectively carry
out its public protection role. Patients will be at risk if practitioners are not centre stage
in setting and applying standards under the new arrangements. But the health
professions will have to accept that ‘it is no longer reasonable to expect each profession
to have a completely unique scope of practice, exclusive of all others’ (NCSBN 2008: 3).
In the future, services traditionally the domain of medical practitioners will be delivered
by a broader range of trained allied health professionals – services such as surgery,
making a medical diagnosis and determining a course of treatment, prescribing
restricted medicines, referring to specialists, ordering pathology and radiology tests and
interpreting the results, and admitting and discharging hospital patients. To facilitate
these changes, reimbursement systems such as Medicare and the PBS will have to be
expanded, to extend provider numbers to practitioners from the allied health
professions (PC 2005c: 117–39). At the same time, the allied health professions will have
to take up the challenge to design and deliver more flexible models of care, while letting
go of some of their traditional turf to assistants. A cross-profession regulatory structure
is likely to facilitate these changes, and also make it more difficult for organised
medicine to block, as it has done in the past, expanding scopes of practice of the allied
health professions (Dower et al 2007: 21).
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The partially registered professions
The challenges facing the partially registered professions relate also to the dynamic
nature of the healthcare division of labour in a changing healthcare context. While COAG
has agreed on the criteria and process for assessment of these professions for inclusion
in the national regulatory scheme (COAG 2008b: 22–24), such decisions will be subject
to political considerations, and may depend in part on how successfully the respective
professional bodies lobby.
Professions such as dental technicians and optical dispensers, whose members are
trained to certificate or diploma level, and who provide technical services on referral
from or under the supervision of other registered practitioners, will have a difficult case
to make to retain statutory registration. Governments will be concerned that including
such occupations in the national regulatory scheme will ‘open the floodgates’ to bids
from other unregulated ‘assistant’ occupations, and existing avenues for protecting
consumers may be considered sufficient.
While some of the partially registered professions (such as occupational therapists,
speech pathologists and Aboriginal health workers) have achieved limited institutional
recognition as providers under Medicare, their inclusion in the national regulatory
scheme is likely to provide a sounder regulatory platform for expansion of their scopes
of practice, particularly where these professions have aspirations to prescribe scheduled
medicines, order diagnostic tests and refer to medical specialists.
The unregistered health professions
Statutory registration can accelerate the process of institutional recognition of a
profession. However, since 1995 when the AHMAC Criteria were first agreed, only a
handful of professions have navigated state and territory gate-keeping to the stage of
formal assessment against the Criteria. Of those, only the Chinese medicine profession
has been assessed as satisfying the Criteria, and subsequently regulated in Victoria.
The COAG Intergovernmental Agreement on national registration has reaffirmed the
AHMAC Criteria and provided a process for assessing the regulatory requirements for
the unregistered health professions (COAG 2008b: 22). However, unless the Criteria are
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modified, the majority of the unregulated professions are unlikely to demonstrate
evidence of risk to public health and safety sufficient to justify statutory registration.
While the exception may be some of the CAM herbal medicine professions such as
naturopathy and Western herbalism (DHS 1998a: 49–50), there are considerable
structural interests opposed to affording the CAM professions the status that statutory
registration is seen to confer, and such decisions may be politically driven rather than
evidence based (Carlton 2003: 176–80). In the face of continued opposition from
organised medicine, securing the funding to generate ‘evidence’ (of risk or
effectiveness), and achieving the institutional recognition of statutory registration is
likely to take considerable time and effort for these professions.
6.10

Conclusions

Regulation of the health professions can be understood within an historical context, and
through the evolving relationship between the professions and the state. The role of
class and gender are evident in the historical struggle to determine the healthcare
division of labour. While there are positive aspects of professionalisation and the
professional ideal, there is also considerable evidence that ‘occupational closure’
afforded by licensing laws has been sought by the professions as a means to increase the
status, wealth and power of their members.
The medical profession continues to hold a pre-eminent position in the healthcare
division of labour, and the CAM and other allied health professions struggle for
institutional recognition and to expand their scopes of practice. The COAG national
reform agenda is a further sign that the relationship between the state and the
professions is being renegotiated. Consistent with international trends, the objective
appears to be ‘to modernise professional regulation by increasing accountability,
transparency and consistency across the health professions in the interests of public
protection and safety – and to reduce demarcations between professional groups in the
interests of efficiency’ (Allsop & Saks 2002: 10).
Occupational licensing laws have survived the assault of economic rationalism and the
deregulatory impetus of the 1990s, and are now accepted as an essential foundation for
the effective and efficient operation of the health system. We may well see a wider
184

range of allied health professions licensed in the future. However, the professions will
have to ‘recognise the inevitability of overlapping scopes of practice’ (ASWB 2008: 5).
Professional aspirations to carve out and protect an exclusive scope of practice from
infringement by others are no longer tenable, as workforce shortages challenge rigid
traditional boundaries between the professions and decision-makers demand more
flexible healthcare delivery.
One significant challenge for the professions is how to promote a strong sense of
professional identity that is necessary for self-discipline and occupational reproduction,
while at the same time discouraging members’ attachment to rigid professional
boundaries. Whether the current tensions between the professions and the state will
settle into a constructive regulatory partnership depends on how the professions deal
with these challenges.
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CHAPTER 7: HOW AN EMERGING HEALTH PROFESSION BECOMES REGULATED165
Paper 2:
7.1

An unexpected detour – How the Chinese medicine profession achieved
statutory registration in Australia

Introduction

Traditional Chinese medicine (TCM) is the traditional form of medicine of the Chinese
people, developed over thousands of years in China. Its main modalities include herbal
medicine, acupuncture and moxibustion, dietary therapy, exercise therapy (such as tai
chi and qi gong), and massage therapy (or ‘tui na’). TCM is one of the more established
forms of medicine often referred to under the umbrella term ‘complementary and
alternative medicine’ (CAM).
In 1995 the Victorian Department of Human Services (DHS) commenced a review of
regulatory requirements for the practice of TCM. Pressure to examine this issue arose
from recognition of the significant growth in its use in Australia, representations from
the TCM profession, and an increase in consumer complaints to DHS concerning the
effects of some herbal preparations adulterated with potent Western pharmaceuticals
(Victorian Government 1998a: 1). This review, and the subsequent decision to regulate
TCM, occurred within a climate of government reluctance to regulate any new or
emerging health professions, as well as scepticism in some sectors about the practice of
complementary medicine generally. This chapter describes the processes that led to the
government’s decision to regulate, the evidence collected during the policy process, the
roles and responses of various stakeholders and the key factors influencing the
government’s decision.
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This chapter presents a paper written in 2003 and published under the title ‘Regulation of
Traditional Chinese Medicine in Australia’, in a book titled Evidence-Based Health Policy.
Problems and Possibilities, edited by Vivian Lin and Brendan Gibson and published by Oxford
University Press. The paper has been reformatted for consistency in this thesis but the
content is as it appeared in the book. It was written and published prior to the regulatory
reforms of 2009–10 that saw the profession of Chinese Medicine enter the NRAS as a
nationally regulated health profession in 2012, following its regulatory assessment as a
‘partially regulated’ profession in 2008–09. The paper addresses the secondary research
question identified in Chapter 1: How have institutions, interests, ideas, individuals and
context shaped the policy-making processes and outcomes?
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Of particular interest is the nature of the evidence gathered to inform the policy process,
and the important role of research in focusing the policy debate upon how best to
protect public health and safety rather than whether or not TCM is effective. The policy
process also demonstrates the extent to which government policy analysts were able to
drive the agenda for reform, despite concerted opposition from powerful medical lobby
groups, the absence of a strong pro-reform lobby, and the inertia of other state and
territory governments.
7.2

Policy context

Growth in the use of complementary medicine
There has been considerable growth in recent years in the use of complementary
medicine, including TCM, in Australia and overseas. By 1993 it was estimated that
Australians were spending almost twice as much on complementary medicine products
(A$621m per annum) than their contributions to pharmaceuticals, and were spending a
further A$309m on complementary medicine practitioners each year (MacLennan et al
1996). The most recent government estimates available suggest that each year 57 per
cent of Australians use some form of complementary medicine (CDHFS 1997).
In 1996 it was estimated there were at least 2.8m consultations with Chinese medicine
practitioners each year in Australia, representing an annual turnover of A$84m
(Bensoussan & Myers 1996: i). Importation of Chinese herbal medicine products
increased four-fold from 1992–96 and appears to be continuing its strong growth
(Carlton & Bensoussan 2002).
Occupational regulation – a state and territory government power
Under the Australian Constitution, power to regulate the health professions rests with
state and territory governments. The professions of medicine, nursing, pharmacy,
dentistry, physiotherapy, podiatry, psychology, chiropractic, osteopathy and optometry
all have statutory registration schemes in every state and territory. These schemes
provide an effective mechanism for standards of practitioner training and practice to be
established and enforced, and for consumers to have complaints against practitioners
addressed.
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Prior to 2000, no state or territory had introduced statutory registration of a new health
profession since the 1970s when the chiropractic and osteopathy professions were
registered. In addition, some allied health professions such as dieticians and
occupational therapists had been deregistered in some states following national
agreements reached during implementation of mutual recognition legislation in the
early 1990s. In Victoria, for example, the last professions to be regulated via statute
were chiropractic and osteopathy in 1978, and the Dietitians Act 1981 was repealed in
1993. State and territory governments have consistently rejected submissions from the
complementary medicine professions urging statutory registration, and have
encouraged professional associations to self-regulate (NHMRC 1989; SDC 1986; The
Register of Acupuncture and Traditional Chinese Medicine 1996: 14, 17).
Historical context
In 1986, the Victorian Social Development Committee Inquiry into Alternative Medicine
and the Health Food Industry (SDC 1986: 181–2) recommended against statutory
registration for alternative medicine practitioners including TCM practitioners. The
committee was not convinced of the potential for the practice of alternative medicine to
cause physical harm. It was also concerned that, without some system of external
surveillance, the standards of education of alternative medicine practitioners could not
be seen as adequate for the purposes of registration (SDC 1986: 181): ‘the Committee
considers that registration of practitioners would imply government endorsement of the
body of knowledge that supports alternative medicine. As the efficacy of the therapies
offered by alternative medicine practitioners has not been established by scientific
inquiry, the Committee cannot recommend de facto recognition of the effectiveness of
these therapies by registration of practitioners’ (SDC 1986: 181).
The National Health and Medical Research Council (NHMRC) reached a similar
conclusion in 1989 when it examined the practice of acupuncture by both medically and
non-medically qualified practitioners. It stated that the safest option for the community
would be to restrict the practice of acupuncture to medical practitioners (NHMRC 1989:
171). However, the NHMRC recognised that while in 1974 (when it first examined the
practice of acupuncture) it may have been acceptable to recommend a ban on lay
acupuncture in the interests of public safety, by 1988 this was not acceptable and
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regarded such a move as a ‘relic of medical paternalism’ (NHMRC 1989: 76). The NHMRC
noted ‘The content of medical acupuncture courses is highly variable, indicating a lack of
agreement amongst acupuncture organisations as to the nature of the practice of
acupuncture and the standards of education required. Clearly, such organisations need
to resolve their internal divisions before any uniform accreditation or registration
becomes possible’ (NHMRC 1989: 69).
It was therefore somewhat surprising that in July 1998 (less than 10 years later), the
Victorian Coalition Government took the decision to introduce statutory registration of
the profession of TCM, and that in 2000 the new Labor Government decided to pass the
required legislation formulated under the previous government.
Criteria for regulation of the health professions – evidence of risk
When mutual recognition legislation was introduced across all states and territories, the
policy rationale for occupational regulation of the health professions was clarified. Since
1995 a nationally agreed process, established by the Australian Health Ministers’
Advisory Council (AHMAC), has been in place to ensure that occupational regulation of
an unregulated profession is to proceed only if agreed to by a majority of jurisdictions,
and only if the profession meets specific criteria designed to facilitate the process of
regulatory assessment (AHMAC 1995: 3–7).
The profession must demonstrate, first, that its practice presents serious risks to public
health and safety, and that these risks can be minimised by regulation. In addition,
regulation must be practical and possible to implement, the existing regulatory and
other mechanisms must fail to address health and safety issues, and the benefits to the
public of regulation must clearly outweigh the potential negative impact of the
regulation (AHMAC 1995: 3–5).
7.3

The review process

By the mid-1990s, the TCM profession was increasingly vocal that, in the absence of
barriers to entry to the profession (in the form of qualifications standards enforceable
via statutory registration), untrained persons could advertise TCM services and treat
patients. The profession argued that this posed a significant risk to the public (TCM
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Registration Submission Committee 1996: 14–32). Also of concern to the profession was
the increasing numbers of Chinese herbs listed in the national Standard for Uniform
Scheduling of Drugs and Poisons, effectively making it illegal for qualified TCM
practitioners who are not registered medical practitioners to use some important tools
of their trade.
The decision to commence a review of TCM was made at departmental level by a senior
bureaucrat. The immediate trigger for the decision was a delegation from the TCM
profession that included representatives from the State Administration of TCM of the
People’s Republic of China and local practitioners.
In 1995, DHS lacked detailed knowledge about the profession and its practice, and the
health and safety issues facing the public. The government was subject to
representations from the various TCM groups claiming to represent the largest group of
most highly qualified practitioners and seeking exclusive recognition as the ‘peak body’
to advise government on regulatory issues. At the same time, DHS received letters,
sometimes anonymously, aiming to discredit some of these professional associations
and their leaders.
The concern of the government was to ensure that the practice of any form of
healthcare is safe for the public. It was clear that better information was required, at
least in order to make sensible judgements about who could be relied upon to provide
sound advice to government in this area, what the risks and benefits of the practice
might be, and what, if any, form of regulation was required. A three-stage review
process was designed and AHMAC was informed of the Victorian Government’s
intention to examine whether there was a need for statutory regulation of TCM,
including regulation of prescribing and dispensing of Chinese herbal medicines. Figure
7.1 provides a summary of the review process.
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FIGURE 7.1 Key milestones in Victorian review of TCM 1995–2000
Stage 1:

Research 1995–96

Apr 1995

TCM review commenced.

Jun 1995

Review Committee and Research Reference Group established.

Sept 1995

Research tender advertised (DHCS 1995).

Nov 1995

Research report into the practice of TCM commissioned, seeking accurate
information regarding the nature of the TCM workforce, the risks and
benefits of its practice and its place within the healthcare system.

Nov 1996

Towards a Safer Choice: The Practice of Traditional Chinese Medicine in
Australia published (Bensoussan & Myers 1996), providing research and
recommendations.

Stage 2:

Policy development and consultation 1997–98

Nov 1996

Victorian health minister establishes a Ministerial Advisory Committee on
Traditional Chinese Medicine (TCM MAC) to assess the findings of the
research report, undertake public consultations and make
recommendations on a regulatory framework for Victoria.

Feb 1997

Australian Health Ministers’ Advisory Council (AHMAC) agrees for Victoria
to develop a policy position regarding regulation of TCM on behalf of all
state and territory governments.

Sep 1997

TCM MAC releases discussion paper nationally, on options for regulation
of TCM profession (Victorian Government 1997c). Public meetings
conducted in New South Wales, Queensland and Victoria. Submissions
received and analysed.

Jul 1998

Victorian Ministerial Advisory Committee tables report Traditional
Chinese Medicine: Report on Options for Regulation of Practitioners at the
Australian Health Ministers’ Conference (AHMC) (Victorian Government
1998a).

Aug 1998

Victorian Premier publicly releases TCM MAC final report and announces
Victoria’s intention to be the first state to introduce statutory registration
of the TCM profession.

Stage 3: Legislation development 1998–2000
Jul 1998

AHMC agrees for Victoria to take the lead in developing legislation to
regulate the TCM profession (AHMC 1998).

Aug 1999

Chinese Medicine Registration Bill introduced into the Victorian
Parliament but lapses following September 1999 state election and
change of government.

May 2000

Chinese Medicine Registration Bill reintroduced with minor changes and
passed by Parliament.

Dec 2000

The first Chinese Medicine Registration Board (CMRB Vic.) appointed.

Jan 2002

Board commences registration of over 700 TCM practitioner applicants.
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Policy issues raised during the review spanned many portfolios. Interface issues were
addressed via targeted consultation with the Therapeutic Goods Administration
concerning proprietary herbal medicines, the Office of Fair Trading in relation to
regulation of false and misleading advertising, food safety regulators concerning the
overlap between herbal medicines and food, Environment Australia concerning the
illegal use of material from endangered species in Chinese herbal medicines, local
government concerning regulation under the Health Act 1958 of skin penetration
premises and herbal dispensaries, and various Commonwealth regulatory and
surveillance bodies such as the Complementary Medicine Evaluation Committee, the
National Drugs and Poisons Scheduling Committee and the Adverse Drug Reactions
Advisory Committee.
Recommendations accepted by the Victorian Government included that statutory
registration of the TCM profession be established, along similar lines to that of the other
registered professions, that it include regulation of prescribing and dispensing of
potentially toxic raw Chinese herbs through the establishment of a new Schedule 1 in
the Poisons List of the Victorian Drugs Poisons and Controlled Substances Act 1981, and
that existing registered practitioners wishing to use TCM modalities as an adjunct to
their practice be regulated via their respective registration boards rather than the
proposed TCM registration board.
7.4

The evidence

The Victorian review of TCM applied a rational policy development process to an area
traditionally viewed with scepticism by Western governments and the scientific
establishment. The review adopted an evidence-based approach to assess the risks and
benefits of TCM, enabling the provision of sound policy recommendations and
implementation of suitable regulatory controls. Basic data on risks associated with TCM
were compiled from biomedical databases, bibliographic searches, litigation searches,
coroners’ reports, court records, various government surveillance and complaints
bodies, professional association records, and other international sources. The workforce
survey collected and analysed data on the nature of the workforce, including reporting
of adverse reactions to TCM treatment, both acupuncture and Chinese herbal medicine.
The research found that sizable numbers of medically qualified acupuncturists were
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among those with minimal training in acupuncture, and that there appeared to be a
relationship between low levels of training and increased rates of adverse reactions in
acupuncture (Bensoussan & Myers 1996: 82). The researchers were, however, tentative
in their conclusions in this area and called for further research.
The available scientific literature on the benefits of acupuncture and Chinese herbal
medicine was evaluated. The NHMRC’s recommended grading system was used to
assess the quality of clinical evidence (Bensoussan & Myers 1996: 31) including clinical
trials of acupuncture and Chinese herbal medicine, experimental work on the
neurophysiology of acupuncture, and the nature and extent of pharmacological research
activities in Chinese herbal medicine. The researchers identified increasing Australian
and international research efforts to demonstrate, in acceptable scientific terms, the
benefits of TCM.
The research documented evidence that untrained and unregulated practice of TCM
posed risks to public health, and concluded that without regulation, these risks were
likely to increase. The researchers examined a range of models for regulation of the TCM
profession. Some, including models of self-regulation, were considered unlikely to
adequately protect the public given the identified risks. Others were so broad in scope
as to involve a level of regulation of complementary therapies that could not be justified
in the public interest.
The researchers concluded that the most effective method of protecting the public was
to apply the same rules and regulations that apply to other potentially risky healthcare
practices, and recommended that governments proceed to introduce statutory
registration of the TCM profession.
7.5

Consultation with stakeholders

The main stakeholders identified during the review process included TCM practitioners
and their professional associations, medical groups and other registered health
professions whose members were adopting TCM modalities, other registration bodies
with overlapping responsibilities, and the Chinese-speaking community. The duration
and thoroughness of the consultation process was a luxury rarely available to policy
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makers and was due, in part, to the lack of a strong lobby for change and the
nervousness at the political level about proceeding too quickly into uncharted waters.
In 1986, the Social Development Committee of Parliament identified a ‘lack of uniformity
of purpose that appears to pervade much of the field of alternative medicine’ and a
diversity of opinion that would make it extremely difficult for any government body to
determine a satisfactory standard of practice (1986: 174). In 1996, the fragmentation
and lack of consensus on standards continued to present problems for the profession of
TCM. Bensoussan and Myers identified 23 separate professional associations
representing practitioners of TCM across the nation (Bensoussan & Myers 1996: 135). All
were consulted and involved in subcommittees during the consultation stage, as were
the professional associations and registration boards of the other registered professions
adopting TCM modalities such as acupuncture.
Other bodies consulted included consumer groups, educational institutions both public
and private, specialist medical colleges, health complaints bodies such as the Health
Services Commissioner, and third party insurers. The Chinese community in Victoria was
involved via opinion leaders, the Chinese medical and community groups. Information
was distributed via regular newsletters, a web site, press releases, and formal reports
and discussion papers.
The Health Minister, in making appointments to the Ministerial Advisory Committee
(MAC), chose representatives from the medical profession who were opinion leaders or
who had specific expertise in public health and clinical pharmacology, alongside
recognised non-medical TCM experts. Two subcommittees were established to provide
maximum opportunity for all stakeholders to participate in the process and to have their
views heard, but to ensure a viable MAC that was capable of providing workable advice
to government.
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7.6

The policy debate

The key stakeholders were polarised on the question of whether or not to regulate the
TCM profession and used the political process to further their case. Stakeholders in
support of statutory registration, the most vocal of whom were the professional
associations representing non-medically qualified TCM practitioners, couched their
arguments in terms of protection of the public.
Stakeholders opposed to statutory registration, such as medical practitioner
associations, found it difficult to accept that at issue for the Victorian Government was
not whether TCM works, or whether statutory registration of the TCM profession
confers recognition and benefits on the profession, but whether it would satisfactorily
address the risks to public health and safety that had been identified, since a complete
prohibition was impractical and politically unacceptable. Medical practitioner
associations encouraged their constituents to write letters opposing statutory
registration of non-medically qualified practitioners. However, the rigorous nature of the
research

and

policy

development

processes

provided

credibility

for

the

recommendations of the MAC and these prevailed in the face of the strong lobbying
campaign aimed at discrediting the research findings and the review process. Once it
became clear to the government, during the Stage 2 consultation, that there was
widespread support for regulation of TCM, not only from consumers and their
representative groups, but also from broad sections of the mainstream healthcare
sector, the government determined to proceed with regulation of the TCM profession
despite the medical lobby’s opposition.
Consumer perspective
The key concerns of consumers, expressed through their representative groups and
through individual submissions to the review, were whether TCM works, whether it is
safe and how to choose a qualified practitioner. Most also expressed support for the
extension of Medicare to cover treatment from their non-medically qualified
practitioners, an issue beyond the scope of the review. Consumers consistently
supported government regulation of TCM practitioners, some in favour of more
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restrictive forms of regulation than those eventually adopted (Victorian Government
1997d).
Complementary and alternative medicine practitioners
The majority of professional bodies that represent the main CAM professions (Chinese
medicine, naturopathy, Western herbal medicine, homoeopathy and massage therapy)
strongly supported the introduction of occupational regulation. They recognised that
such regulation provided a more effective method of setting and enforcing standards
than self-regulation. They also believed that the government recognition afforded by
occupational regulation could provide credibility for their profession and assist their
members to attract patients. The Western herbal medicine profession continues to
strongly support an extension of the regulatory model adopted with the passage of the
Chinese Medicine Registration Act since it would provide a mechanism for their
members to legally prescribe and dispense restricted Western herbs (NHAA 1997; VHA
2002).
Two CAM professional associations initially opposed government regulation of the
Chinese medicine profession (ATMS 1997: 2–6; AUMS 1998). The opposition appeared
due to three main factors. First, a mistrust of government; second, concerns that a
significant proportion of their members would not have the level of training required to
meet qualifications standards set under government regulation, and that they might be
disenfranchised, unable to practise or to compete effectively in the healthcare
marketplace; and third, that registration of TCM practitioners might provide that
profession with a significant competitive advantage over other CAM professions.
The medical profession
There was strong criticism of the findings of the TCM review from segments of the
Western medicine profession (AMAS 1998; RACGP 2000). Consistent with earlier
government reviews, they cited lack of ‘evidence’ for the effectiveness of TCM, and
viewed statutory registration as a form of government endorsement of the profession
and its services. Implicit was strong support for evidence-based medicine, with the
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standard of proof provided by randomised double blind controlled trials, and rejection of
the sizable body of evidence in the Chinese literature as ‘unscientific’.
The Australian Medical Association (AMA) and some specialist medical colleges also
voiced concerns that occupational regulation of the TCM profession would give undue
credence to the practice, despite a growing body of evidence that their members were
adopting these practices in large numbers (for example, one in six general medical
practitioners claim Medicare fees for acupuncture services) (Health Insurance
Commission 1997), and research findings that the training of medical and allied health
practitioners in complementary medicine practices might be insufficient to support safe
practice.
The Australian Medical Acupuncture Society (AMAS) criticised the MAC as ‘lacking
balance in its membership and being biased toward non-medical practitioners’, and the
research as ‘inaccurate and unrepresentative’ (1998). It opposed registration of TCM
practitioners until there was uniform agreement on national standards, adopting the
same arguments as those in the NHMRC report on acupuncture. It supported a form of
‘government monitored self-regulation’ for all alternative medicine practitioners without
giving the TCM practitioners special recognition (AMAS 1998). The RACGP took a similar
stance (RACGP 2000).
Misinformation concerning the impact of the Bill on AMAS members engendered anxiety
and mistrust, spawning a widespread letter-writing campaign opposing the legislation.
These strategies adopted by the medical lobby were unsuccessful in changing the
government’s position, but there were delays and uncertainties, particularly at times of
a change of government or minister.
The MAC process provided a forum for debate about the issues between representatives
from the medical lobby and the TCM profession. Consensus was reached on most issues.
However, the medical lobby maintained its position that the TCM profession should
establish standards for training and practice before statutory registration should be
considered by government, a process estimated to require three to five years. This
presented a ‘catch-22’ for the TCM profession. With no enforceable barriers to entry to
the profession, and over 23 separate professional associations, consensus on standards
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of training was virtually impossible to achieve since it required those with little or no
training to agree that degree-level training was required.
Within the Victorian government
Although the TCM review was initiated within DHS there was support at ministerial level
from the outset. In 1995, Minister Marie Tehan publicly stated that if the commissioned
research recommended statutory registration for the TCM profession, then she would
implement this (Tehan 1996). However, in 1996, the incoming health minister remained
cautious until the public consultation confirmed widespread and near unanimous
stakeholder support for statutory registration.
The results of the public consultation were compelling. The 1996 report found that two
in three TCM patients were female, had an average age of forty years, were tertiary
educated, and 80 per cent of patients had English as their first language (Bensoussan &
Myers 1996). This was a constituency the government felt it could not afford to ignore.
In addition, the 1998 report contained an extensive list of mainstream agencies and
consumer groups in support of registration (Victorian Government 1998a: 17), along
with unanimous recommendations from the MAC that had included five opinion leaders
of medical practice. The AMA and associated medical groups remained the only
dissenting voices.
Two days before the launch of the MAC report, the speeches were hastily rewritten and
translated to provide for the direct involvement of the Premier, Jeff Kennett, in
launching the report and announcing that Victoria would ‘lead the world’ in introducing
statutory registration of TCM practitioners (Kennett 1998). This was the clearest
indication yet that the medical lobby could no longer control the agenda on
complementary medicine.
Between governments
The decisions taken by AHMAC and AHMC during the TCM review appeared to indicate
support and endorsement of the Victorian initiative by other governments. The
Commonwealth Government and the Therapeutic Goods Administration indicated their
support for the Victorian initiative and statutory registration of the complementary
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healthcare professions generally (CDHAC 1999). However, there was a general lack of
interest on the part of other state governments throughout the process, some irritation
that Victoria kept putting the issue on the AHMAC agenda, and an acknowledgement
that if Victoria were not given endorsement of its proposals through AHMAC, then it
might ‘go it alone’, thus undermining national agreements.
The AHMAC Working Party, reconvened in late 1996 to consider the findings of Towards
a Safer Choice and whether TCM should be subject to statutory registration, was unable
to reach a consensus. New South Wales Health was opposed to registration of any new
health profession and remained unconvinced that the evidence generated from the
review was sufficient to justify statutory registration. In addition, it was concerned that
statutory registration of the TCM profession would open the floodgates to applications
from other CAM professions for registration.
The debate centred on how much evidence was enough to justify statutory registration.
New South Wales Health proposed that the regulatory requirements for all the CAM
professions should be examined. Victoria’s position was that the evidence established a
clear-cut case for statutory registration of TCM. The recommendations of the working
party reflected a compromise to allow Victoria to proceed with implementation of
statutory registration while allowing New South Wales to pursue other approaches to
regulation of the complementary medicine professions generally, and other states and
territories to ‘wait and see’ (AHMAC 1997: 7).
Communications and the role of the media
The communication strategy adopted for the review included translation of all
newsletters, press releases and reports into Chinese for distribution to the Chinese
community, responding to regular requests for media information with a wide range of
interviewees from DHS and the profession, regulator information dissemination through
professional association and consumer organisation newsletters, regulator ministerial
press releases, formal launches of reports, and placing DHS and other discussion papers
on the DHS web site. Peer review of the research and policy development process was
sought from overseas experts in TCM, as well as regulators in Hong Kong, China, the UK
and the USA.
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There was considerable media coverage throughout the review, in both the mainstream
and Chinese media. A critique of how the media handled the debate during passage of
the Chinese Medicine Registration Bill through Parliament identified instances where the
media presented the views of the Western medical profession as ‘the voice of truth and
trusted authority on all things medical’ (Cannold 2000: 41). Cannold argued that the
Western medicine profession was fighting an encroachment of its power and authority.
She claimed that journalists used a variety of techniques to validate the authority of
Western medical doctors and support their arguments and that they failed to obtain and
to publish/put to air comments – in roughly equal quantities – from qualified
spokespeople on both sides of the issue. Cannold went further to suggest that this
biased media coverage did not fulfil the requirements of fairness and balance described
in the professional code of journalistic ethics (Cannold 2000: 45).
7.7

Conclusions

In 1986 the AMA said ‘all forms of unscientific medicine should be discouraged and the
very worst thing that could happen with respect to alternative medicine is that it be
given any form of official recognition by the Government’ (SDC 1986: 175).
Just over 10 years later, the Victorian TCM review resulted in significant legislative
reform. How did this change occur? First, the political climate was ripe for change. A
reformist government was in power, with a sizable majority in both houses of Parliament
and a willingness to push through its reform agenda in the face of opposition from
groups such as the AMA. Second, the proposed changes were not revolutionary from a
public administration perspective. The health practitioner regulatory model was well
established in other professions in Victoria, and did not require recurrent government
funding (in Victoria, the health practitioner regulatory system is funded primarily by
registrants’ fees). Although the political decision was contentious, administratively it
involved simply an extension of the existing model to another health profession. Third,
the policy change was led by policy officers who amassed evidence of both the need for
regulation, and the widespread support for safe access to complementary medicine.
Given the seeming marginality of the policy issue and in the absence of strong industry
or community lobbies, government policy analysts were influential in shaping the
agenda for reform. The reasonable arguments and aspirations of a traditionally
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marginalised group, whose practice was previously dismissed as unscientific, were
presented cogently and backed by evidence.
Although the data collected was relatively basic and unsophisticated, the 1996 research
report was rigorous, authoritative and impressive in its presentation. The consultation
process was thorough due to lack of time pressures from government or interest groups
and the final report had the authority of a Ministerial Advisory Committee chaired by the
Parliamentary Secretary. The research indicated that use of TCM was not restricted to
the Chinese community, but included sizable numbers of mainly middle-class, middleaged, well-educated women. The government recognised that the public were ‘voting
with their feet’, and increasing numbers were choosing complementary medicines as
their medicine of choice or in combination with Western medicine.
Finally, through the extended policy process, there was an opportunity for the
conservative views of the medical establishment, opposed to any form of recognition of
the CAM professions, to be challenged, and weighed up with all the evidence. The policy
process allowed decision-makers, for the first time, to be exposed to credible and
competent TCM practitioners, and once they engaged in this dialogue and understood
more about the different paradigm underpinning TCM practice, government was unable
to dismiss the profession’s claims and allow conservative medical views to control the
agenda.
The evidence gathered during the research, and the extent of public support for
regulation identified during the consultation process demonstrated to government that
the views of the medical lobby groups were at odds with all other stakeholders, and
might not be motivated solely by protection of public health and safety. Recognition that
sizable numbers of Victorians were potentially at risk from unregulated TCM practice,
and that regulation was likely to be a popular initiative with the Victorian community,
saw a convergence of the public health and political arguments, and this was probably
the key to securing government support.
The debate about whether or not to regulate TCM is over in Victoria, and
implementation is well under way. However, the debate is just beginning in New South
Wales as the New South Wales Government, in response to lobbying by the profession,
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has released a discussion paper on regulation of the complementary medicine
professions.166 Recent media coverage of this decision raises familiar themes:
The battle lines are being drawn between Australia’s medical profession and one of
the fastest growing alternative therapies. On January 1, Victoria introduced
statutory registration of acupuncturists and Chinese herbal medicine practitioners.
Other states may follow. The AMA warns that registration is a dangerous step,
which could give consumers the impression that these alternative treatments are as
safe and effective as orthodox western medicine – an impression it claims is false.
But reputable practitioners of Chinese medicine argue the real danger is the lack of
regulation, which leaves the public vulnerable to poorly trained pretenders (ABC
2002).
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From 1 July 2012 Chinese medicine practitioners must be registered under the national
registration and accreditation scheme with the Chinese Medicine Board of Australia, and
meet the Board’s registration standards, in order to practice in Australia (Chinese Medicine
Board of Australia 2015).
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CHAPTER 8:
Paper 4:
8.1

HOW AN ESTABLISHED HEALTH PROFESSION RESISTS DEREGULATION167
Wrong Way Go Back! Learning from the failed attempt of 2003–04 to
deregulate pharmacy ownership in Victoria

Introduction

In December 2013 the Federal Government announced a comprehensive review of
competition laws and policy aimed at ‘identifying ways to build the economy and
promote investment, growth and job creation’ (the Harper Review) (Australian
Government Competition Policy Review 2016). In March 2015 the Harper Review
released its final report, recommending deregulation of pharmacy ownership and
location:
The current anti-competitive regulations on the location of pharmacies, or the
requirement (with limited exceptions) that only pharmacists own pharmacies, do
not appear to serve the objectives of the National Medicines Policy, including the
quality of advice provided to consumers. Such restrictions limit both consumers’
ability to choose where to obtain pharmacy services and suppliers’ ability to meet
consumers’ demands (Harper et al 2015: 48).
In November 2015, the Federal Treasurer released the Government Response to the
report. The Government ‘noted’ the recommendation to deregulate168 but proceeded to
sign the Sixth Community Pharmacy Agreement, thereby extending the pharmacy
location rules for another five years. It did however announce a further ‘independent
review of pharmacy remuneration and regulation’, to report by March 2017 (Australian
Government 2015: 14).
This is not the first time a government national competition policy review has
recommended deregulation of pharmacy ownership, that is, who may own a pharmacy,
167

This chapter presents a paper principally written in 2005 prior to the regulatory reforms of
2009–10 that saw the profession of pharmacy enter the National Registration and
Accreditation Scheme (NRAS) as a nationally regulated health profession. Some updated
material has been included in the introduction to provide context for the analysis and show
how the events outlined in the case study remain topical. The paper addresses the secondary
research question identified in Chapter 1: How have institutions, interests, ideas, individuals
and context shaped the policy-making processes and outcomes?

168

See recommendation 14 (Harper et al 2015: 49).
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where and how many.169 It is also not the first time the opportunity for reform has been
deferred.170 What are the chances that this time will be different? If history is any guide,
the path is unlikely to be a smooth one.
Since regulation of pharmacy is shared between the Commonwealth and the states and
territories, the Victorian experience of 2003-04 is instructive.171 This chapter tells the
story of what happened in 2003–04 when reform of pharmacy ownership laws was high
on the national and state reform agendas. It examines the impetus for reform of laws
governing ownership of pharmacies in Victoria at that time, and provides an historical
context for the debate that took place around the passage through the Victorian
Parliament of the Pharmacy Practice Act 2004. The chapter discusses the policy context
within which legislative reforms were formulated, the last minute changes that were
made, and the roles and views of the various stakeholders. It examines contested issues
and the interests at stake, why stakeholders’ views were polarised, and the values and

169

See Wilkinson, W. (2000). National competition policy review of pharmacy, Final report, 8
February 2000.
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In March 2008, when COAG agreed to introduce a single national cross-profession
registration scheme (COAG 2008), the Intergovernmental Agreement (IGA) specifically ruled
out reform to pharmacy ownership regulation in the National Scheme. Clause 1.33 of the
Intergovernmental Agreement for a National Registration and Accreditation Scheme for the
health professions states that ‘This Agreement does not cover the licensing of pharmacy
premises and pharmacy ownership restrictions. These matters will continue to be the
responsibility of the states and territories.’ Thus, questions about who may own a pharmacy,
and how many they may own, were taken off the reform agenda as states and territories
commenced the process of unravelling their regulatory arrangements and transferring
regulation of pharmacists to a newly constituted Pharmacy Board of Australia.

171

During 1995–96, NCP reviews of occupational licensing laws governing the professions of
optometry, chiropractic and osteopathy led to the passage of three new statutes in 1996. In
December 1996 the then Victorian Department of Health and Community Services
commenced a review of the Pharmacists Act 1974 as required under National Competition
Policy (NCP). However, it took over eight years for the review to be finalised and new
pharmacy legislation to be passed by the Victorian Parliament. A bill was introduced in May
2004 but, despite the extended period of policy development and consultation, its passage
through the Victorian Parliament was not smooth. On 2 June 2004, in response to lobbying
from The Pharmacy Guild of Australia (‘the Guild’), and just as the bill was due to be debated
in the Legislative Assembly, the Bracks Labor Government deferred debate, to ‘enable the
government to take into account some advice received from the Prime Minister very late
yesterday, and we wish to take this into account before proceeding with this bill’ (Parliament
of Victoria 2004: 1787). The Pharmacy Practice Act 2004 (Vic) was eventually passed in
November 2004 and came into effect in mid-2005. It repealed the Pharmacists Act 1974 (Vic)
and introduced new arrangements for regulation of pharmacists’ professional practice and
the ownership and operation of pharmacy businesses.
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beliefs underpinning their respective positions. The chapter also provides some lessons
from history for those thinking about tackling pharmacy ownership reform again.
8.2

Overview of the pharmacy profession

Pharmacists are registered health practitioners whose primary role is to dispense
medicines and provide advice to clients on their safe use.172 Pharmacy is one of the most
highly regulated sectors in the country. Under the Health Practitioner Regulation
National Law (the National Law), individual pharmacists must be registered by the
Pharmacy Board of Australia. The medicines they dispense are regulated under state and
territory drugs and poisons laws to a national standard set under the Therapeutic Goods
Act 1989 (Cth). State and territory regulators also license pharmacy businesses, inspect
pharmacy premises and enforce restrictions on who can own a pharmacy and limits on
how many pharmacies each entity may own. On top of this, the Australian Government
controls the location and numbers of pharmacies that are approved to dispense
Pharmaceutical Benefits Scheme (PBS) subsidised medicines.
Under Victorian law, the Victorian Pharmacy Authority173 grants licenses to pharmacy
businesses and inspects and registers community pharmacies, pharmacy departments
located within hospitals, and pharmacy depots located in rural and remote areas.
Pharmacists are also required to comply with the provisions of the Drugs, Poisons and

172

Pharmacists also play an important role in detecting medicine interactions and errors or
inappropriate prescriptions, treating minor ailments, providing advice on general healthcare
and self-medication, and promoting and delivering public health programs, such as folic acid
in pregnancy and methadone programs (The Pharmacy Guild of Australia 1999: 5).

173

A successor body to the Pharmacy Board of Victoria established under the Pharmacy
Regulation Act 2010 (Vic).
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Controlled Substances Act 1981 (Vic) (‘the DPCS Act’)174 under which they are authorised
to dispense scheduled medicines.175
Pharmacists practise in a range of settings. In 2002, almost 80 per cent worked in
‘community pharmacies’ located throughout the state, either as employees or
proprietors.176 Around 17 per cent were employed in clinical pharmacy, in a range of
settings such as public and private hospitals, laboratories and other clinical and research
settings. The remainder worked in various administrative, educational and industrial
roles (Victorian Government 2002: 15–16).
8.3

Regulation of pharmacy – some history

Responsibility for regulation of the health professions in Australia resides with state and
territory governments. The first Victorian statute enacted to regulate the medical
profession was passed in 1862, followed soon after by the first Victorian Pharmacy Act,
passed in 1876.

174

This Act regulates the availability of drugs and poisons via a ‘Poisons List’ which contains nine
schedules or lists of poisons adopted from the Commonwealth standard (the Standard for the
Uniform Scheduling of Drugs and Poisons). Schedule 1 in Victoria is different to the
Commonwealth Standard and contains ‘a list of substances that are of plant, animal or
mineral origin that in the public interest should only be available from a person who is
registered by the Chinese Medicine Registration Board of Victoria under the Health
Professions Registration Act 2005 (Vic) …’ See section 12A(1)(a) of the DPCS Act for further
information.

175

In Victoria, subject to the Drugs, Poisons and Controlled Substances Regulations that apply
additional controls, medical practitioners, veterinary surgeons and dentists are authorised to
prescribe medicines from Schedules 2–9 of the Poisons List. Limited authority to prescribe
medicines applies to nurse practitioners, nurses, midwives, optometrists, Chinese medicine
practitioners and podiatrists whose registration has been ‘endorsed’ by their respective
registration boards.

176

The practice of community pharmacy includes ‘the custody, preparation, dispensing and
provision of medicines as well as the provision of information and devices which are
necessary for or encourage quality use of medicines’ (The Pharmacy Guild 1999: 6).
Community pharmacies provide the retail network through which prescription medicines and
scheduled and over the counter (OTC) medicines are made available to the general public.
Such pharmacies typically provide a range of retail health and beauty products and services in
addition to medicines, and to this extent, they compete with a range of other retail
businesses such as supermarkets, hairdressers and milk bars. According to the Guild,
community pharmacies treat about 37m health incidents each year that would otherwise
require doctors’ attention (The Pharmacy Guild 1999: 4).
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Victoria’s first pharmacy statute provided the regulatory framework for registration of
pharmacists and regulation of their practices. It established the first Pharmacy Board of
Victoria, the first Register of Pharmacists, eligibility criteria for registration, offences for
use of professional titles and grounds for deregistration of pharmacists. Section 25(1) of
the Act established an offence for any person who was not a registered pharmaceutical
chemist to carry on or attempt to carry on business as a ‘chemist or druggist’ or
‘homoeopathic chemist’.
The passage of the Medical Act 1890 saw regulation of medical practitioners, dentists
and ‘chemists and druggists’ consolidated into a single Act. This remained the case until
the early 1970s when three separate statutes were passed, including the Pharmacists
Act 1974 (Vic).
During the early 1900s, pharmacy legislation was amended to more tightly regulate the
carrying on of pharmacy businesses. The Pharmaceutical Chemists Act 1920 (Vic)
amended the pharmacy provisions of the Medical Act 1915 (Vic) to define ‘carrying on
business as a chemist and druggist’ as including ‘the retailing compounding or dispensing
of drugs and medicines supplied on the order or prescription of a legally qualified
medical practitioner’. The amendments also required that every pharmacy be under the
personal supervision of a qualified pharmaceutical chemist and introduced a penalty for
any registered pharmaceutical chemist to carry on business except under their own
supervision or that of another registered pharmaceutical chemist.
Parliamentary records show that legislators intended to ensure that dispensing drugs
and medicines on a doctor’s prescription should be done only by, or under the personal
supervision of, a registered pharmaceutical chemist (Parliament of Victoria 1920: 1173).
The term ‘carrying on a business’ appeared to be equated with the act of dispensing,
whether the pharmaceutical chemist was a proprietor or an employee.
I think we all agree that there is danger to the public if chemists’ businesses are
allowed to be carried on in a slack way, as they may be carried on now, and are in
favour of proper supervision being exercised (Parliament of Victoria 1920: 1174).
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The passage of the Medical Act 1928 (Vic) made it clear that a company could not carry
on business as a chemist and druggist in Victoria.
In 1969 Victorian pharmacy law was again amended to prohibit bodies corporate from
having a proprietary interest in a pharmacy business, to limit ownership to two
businesses and a partnership in a third, and to prevent partnerships from owning more
than three businesses.177
The passage of the Pharmacists Act 1974 introduced further restrictions, preventing
persons other than pharmacists from having a ‘proprietary or pecuniary interest’ in a
pharmacy and limiting individual pharmacists to ownership of no more than three
pharmacies. The Act also introduced powers for the Pharmacy Board to approve the
premises of any pharmacy.
As a consequence of these and other incremental legislative changes, pharmacists and
pharmacies are now heavily regulated at the state level. They are also regulated at the
federal level under the National Health Act 1953 (Cth), the National Health
(Pharmaceutical Benefits) Regulations 1960 (Cth) and the Therapeutic Goods Act 1989
(Cth):
Australia’s 5000 pharmacies are among the most protected businesses in the
country, wrapped in state and federal regulations that restrict their operations in
almost every conceivable way. … The states license both pharmacists and their
premises, limit ownership to qualified pharmacists (largely precluding corporate
ownership), limit the number of pharmacies owned, require a pharmacist to
always be in attendance, and restrict advertising and promotion. Canberra
weighs in with another raft of controls on dispensing fees, discount prohibitions
on drug prescription costs, limits on the number and location of pharmacies
(geographical monopolies) and, of course, further controls on advertising (Fels &
Brenchley 2004: 1).

177

The Medical (Pharmaceutical Chemists) Act 1969 also required partnership agreements to be
lodged with the Board.
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Friendly society pharmacies
Friendly societies are not-for-profit corporations that operate under a mutual structure.
Any profit generated by a friendly society pharmacy is returned to its members in the
form of benefits, such as improved health services and cheaper medicines, rather than
paid as dividends to shareholders or as private profit for a proprietor.
The first friendly society in Victoria was the Manchester Unity Independent Order of
Oddfellows, established in 1840. By 1879, 34 societies were registered (Watt &
Walmsley 1972: 5). The purpose of these organisations was to provide working people
with mutual self-help to support them in hard times. First regulated in Victoria with the
passage of the Friendly Societies Act 1855 (Vic), they provided health benefits, funeral
benefits, sickness and accident funds and more affordable medicines (Haines 1994: 120).
The first dispensary established and registered under the Friendly Societies Act was at
Emerald Hill (now South Melbourne) in 1869 (Bomford & Newgreen 2005: 44). The
United Friendly Societies Melbourne established its dispensary in 1871 (Haines 1994:
120). Prior to this, friendly societies had made arrangements with provider chemists for
dispensing of members’ medicines.
Records indicate early opposition to friendly society dispensaries from chemists and
druggists in private practice. Haines (1988) states that the Pharmaceutical Society and
the Pharmacy Board saw friendly society dispensaries as a threat to chemists’ and
doctors’ incomes and made many attempts to put them out of business or restrict them
to selling medicines only to members:
The dispensaries which these cooperative societies organised and ran were to
cause great and continuing anxiety to chemists and doctors who saw in them a
threat to the incomes available from the private enterprise practice of the healing
arts and sciences. Liberal individualism was not upset by the sight of men of
business forming chambers of commerce and men of the professions forming
societies to regulate trade and prices. It was, however, affronted when the lower
orders banded together in efforts to contain prices and to break supplier
monopoly in the market (Haines 1988: 69).
209

Although generally unsuccessful, these attempts curtailed the friendly society
dispensaries’ moves to sell medicines in ‘open shop’, that is, to customers who were not
members of the society.178 It was not until 1954 that the Victorian Friendly Societies
(Amendment) Act was passed, in response to the Commonwealth’s pharmaceutical
benefits legislation, to allow friendly society dispensaries to dispense medicines in open
shop (Parliament of Victoria 1954: 1075–78).
Despite this deregulation, the number of Victorian pharmacies owned by friendly
societies has fluctuated little in the last 50 years (see Table 8.1). In March 2003, 13
friendly societies owned 56 (5 per cent) of all 1,174 Victorian pharmacies.179 At that
time, friendly society pharmacies covered 715,111 Victorians in 305,607 households
(AFSPA 2003c: 3).
TABLE 8.1: Number of Friendly Society associations and the number of Victorian
pharmacies owned by Friendly Societies 1968–2004
Friendly Society
Year

Associations

Pharmacies

1968

34

53

1978

24

48

1981

23

31

2002

14

59

2004

14

65

Source: Australian Friendly Societies Pharmacies Association 2004c.

Factors such as the expense of purchasing new pharmacies (attributable in part to the
Commonwealth location rules) and the increasing challenge of maintaining financially
viable pharmacies have led, periodically, to rationalisation in the sector.180

178

The Pharmaceutical Chemists Act 1920 (Vic) amended pharmacy laws to provide an
exemption for friendly society dispensaries from liability for any penalty arising from the
offence of carrying on a business as a chemist or druggist, while acting in accordance with
legislation governing friendly societies.

179

These figures exclude 44 pharmacies owned by the demutualised East Yarra Friendly Society.

180

For example, the Yallourn Friendly Society and Australian Unity placed their pharmacies on
the market in June 2004. Their seventeen pharmacies comprised more than a quarter of the
sector at that time (AFSPA 2003b).
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8.4

Policy context for the Victorian review of pharmacy legislation

The Guild-Government Agreement
In addition to state and territory legislation controlling pharmacist registration, premises
and prescribing, the Commonwealth exercises significant control over the operation and
viability of community pharmacies via the Pharmaceutical Benefits Scheme (PBS).
Since 1990 the Federal Health Minister and the Pharmacy Guild (the Guild) have
negotiated five-yearly the Australian Community Pharmacy Agreement (the Agreement)
that controls the number and location of PBS-approved pharmacies. A pharmacy or
pharmacy department that wishes to dispense PBS-subsidised medicines must be
approved under the National Health Act 1953.181
The Agreement includes a role for an independent statutory authority, the Australian
Community Pharmacy Authority, which makes recommendations to the Federal Minister
regarding applications for new and relocated PBS approvals. As it is difficult for a
pharmacy to be commercially viable without PBS approval, it is the major determinant of
the number and location of pharmacies in Victoria.
In 2004 the Australian Friendly Societies Pharmacies Association (AFSPA) wrote to the
Commonwealth Department of Health and Ageing raising its concerns about inequities
under the Agreement. The AFSPA was aggrieved that with respect to the substantial
funding flowing from the PBS to the Guild, there was a lack of representation of other
interests (such as friendly societies) in the negotiation processes and lack of access to
benefits (AFSPA 2004a).
National Competition Policy (NCP)
In 1995 the Commonwealth, states and territories signed a series of agreements based
on the recommendations of the Commonwealth Government’s National Competition
Policy Review Committee of Inquiry chaired by Professor Fred Hilmer (Hilmer et al 1993).
The aim was to establish a national approach to competition policy in order to improve

181

Approval numbers issued for this purpose are specific to each pharmacy premises.
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Australia’s economic competitiveness within the global market. A timeframe of 2000
was set for all state, territory and Commonwealth governments to complete legislative
review and reform programs.182
On the National Competition Council’s (NCC)183 recommendation, unless a strong public
interest case could be demonstrated, the Federal Treasurer could impose penalties for
non-implementation of NCP commitments, particularly those subject to national review.
In the NCC’s 2003 report to the Treasurer, pharmacy regulation was one of 10 areas in
which Victoria’s progress was deemed unsatisfactory and competition payments were
suspended (NCC 2003a: xxxii).184 The NCC indicated that it would recommend lifting

182

The deadline was subsequently extended to 30 June 2003.

183

The National Competition Council (NCC) was established in 1995 by the Competition Policy
Reform Act 1995 (Cth), following agreement by Commonwealth, State and Territory
governments. It is a statutory authority which functioned as an independent advisory body
for all governments on the implementation of National Competition Policy reforms. Its aim is
to ‘improve the well-being of all Australians through growth, innovation and rising
productivity, and by promoting competition that is in the public interest’ (NCC 2004a: ii). See
<www.ncc.gov.au> for further information.

184

For example, when the Council assessed Victoria’s progress as satisfactory in 2002–03, the
state received competition payments of $182m. However, the following year, the Treasurer
announced a suspended penalty for Victoria of $9.48m out of total payments of $188.1m (see
table below) (Australian Government, Treasurer 2003a: 2).

Commonwealth National Competition Policy payments and penalties to states and territories
for 2003–04 ($ million).
NSW

VIC

QLD

WA

SA

TAS

ACT

NT

254.4

188.1

146.0

74.6

58.1

18.1

12.2

7.4

deductions

25.4

–

7.3

14.9

5.8

–

–

0.4

Suspensions

25.4

9.4m**

51.1

26.1

11.6

$0.9

1.2

1.1

203.5

178.7

87.9

33.6

40.7

17.2

11.0

5.9

Maximum
available
payments
Permanent

Actual
payments

Source: Press Release: Australian Government, Treasurer – National competition policy
payments to states and territories for 2003–04, Canberra 8 December 2003.
**Note: Victoria's 'suspension pool' was identified to include the following:
–

Professions and occupations: pharmacists, private agents, architects and surveyors.

–

Primary industries: fisheries management and mining legislation.
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suspensions of competition payments if and when jurisdictions sufficiently progressed
reform. At the time, the NCC also noted that in deregulated pharmacy ownership
markets such as the USA, Canada and the UK:
… consumers have ‘voted with their feet’. Chain pharmacies in these countries
have increased their market share at the expense of smaller independent
pharmacies, suggesting that they provide cost, quality and/or convenience
benefits to consumers (NCC 2003b: 3.50).
Pharmacy ownership in Victoria
Section 21(2) of the (now repealed) Victorian Pharmacists Act 1974 stated that ‘a
pharmacist shall not either solely or in partnership with any other person own or have a
proprietary or pecuniary interest in more than three separate pharmacy practices’.
Section 21(3) defined a ‘pharmacy practice’ as each separate location where a pharmacy
operates, whether or not they are operated under a single business name. There had
never been restrictions on who could own a medical practice in Victoria and, following
NCP reviews, legislative restrictions on ownership of optometry and dentistry practices
were repealed with the passage of new legislation in 1996 and 1999 respectively.185
Under the Pharmacists Act, there were a number of permitted exceptions to the
‘pharmacist only’ ownership rule. These permitted exceptions included friendly
societies.186 Historically, friendly society pharmacies had been a stronger presence in

–

Transport: Tow trucks and ports services.

–

Other: gambling (lotteries) and building approvals.

–

National processes: agricultural and veterinary chemicals, drugs, poisons and controlled
substances, legal practice, travel agents, statutory monopoly provision of workers
compensation and third-party vehicle insurance, and trade measurement (NCC 2003a:
xxxii).

185

The Optometrists Registration Act 1996 (Vic) and the Dental Practice Act 1999 (Vic).

186

For the purposes of the Act, a friendly society was defined in historical terms as ‘a company
that, immediately before the transfer date within the meaning of the Financial Sector Reform
(Victoria) Act 1999 (Vic) was a friendly society or foreign society within the meaning of the
Friendly Societies Code’. The other permitted exceptions were: non-registered persons and
companies that were permitted to own pharmacies prior to the commencement of the
current Act; and administrators of deceased estates and bankrupt or insolvent pharmacy
businesses.
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Victoria than in other states. Also, unlike in some other states, until 2004 there was no
legislated cap on the number of pharmacies a friendly society could own in Victoria and
no restrictions on interstate friendly societies entering the Victorian pharmacy
market.187
Supermarket pharmacy
Supermarkets offer a variety of non-PBS and non-scheduled medicines for sale. These
medicines are considered low risk and there is no provision for customers to obtain
expert advice about dosage, administration, side effects, and food or drug interactions.
Citing public safety concerns, the pharmacy lobby is generally strongly opposed to
scheduling changes that make certain medicines more freely available through
supermarkets.188
Despite restrictions on ownership under the Pharmacists Act 1974 outlined earlier,189 in
2004 there were no legislative restrictions in Victoria to prevent a pharmacy (owned by a
pharmacist or friendly society) from co-locating with a supermarket.190
8.5

The review process

The Pharmacists Act 1974 was the last of the 11 Victorian health practitioner registration
statutes to be subject to regulatory review and reform under NCP. A Victorian review
was commenced in December 1996 but put on hold in 1997 when all states and
territories agreed to a national NCP review (Victorian Government 2002: 12). The aim of
the national review was to promote a consistent national approach to pharmacy

187

In NSW a Ministerial approval process for acquisition of NSW pharmacies by interstate
friendly societies had effectively limited their expansion.

188

See for example, the opposition to the decision of the National Drugs and Poisons Schedule
Committee (an intergovernmental committee that advised on scheduling of medicines) in
2003 to change in scheduling of Ibuprofen from Schedule 2 (pharmacist only) to unrestricted
sale provided labelling and packaging conditions are met (Australian Government 2003b: 69–
76).

189

Similar restrictions preventing supermarkets from owning and operating pharmacies are
contained in all state legislation but not at that time in either Australian Capital Territory or
Northern Territory legislation.

190

Although the then Pharmacy Board would have to be satisfied in licensing such a pharmacy
that standards of good pharmaceutical practice would be met.
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profession regulation, and deal with the complex regulatory issues relating to pharmacy
ownership spanning both Commonwealth and the states/territories.
Figure 8.1 sets out key events in the review process.
FIGURE 8.1: Key events in Victorian review of the Pharmacists Act 1974
Date
Apr 1995
1995
Jul 1996

1996

Dec 1996
1997
Jun 1999
Jul-Oct 1999

Nov 1999
8 Feb 2000
9 Feb 2000

10 Aug 2000

4 Aug 2002
30 Aug 2002

10 Sep 2003

Event
COAG signs intergovernmental agreements to implement NCP.
Competition Policy Reform Act (Cth) enacted.
Competition Policy Reform (Victoria) Act (Vic) enacted.
Competition Policy Reform (Victoria) Act 1995 comes into effect, and
complementary Guidelines for the Review of Existing Legislation and
Guidelines for the Application of Competition Test to New Legislative
Proposals are published by the Victorian Department of Premier and
Cabinet.
Victoria completes its first reviews of health practitioner registration
legislation under NCP with passage of the Chiropractors Registration Act
1996, Osteopaths Registration Act 1996 and Optometrists Registration
Act 1996.
Victorian Department of Health and Community Services commences
review of Pharmacists Act 1974.
COAG agrees to commission national review of restrictions on ownership
contained in state and territory pharmacy legislation.
COAG announces commencement of NCP Review of Pharmacy
Regulation, to be conducted by Warwick J. Wilkinson.
Discussion paper released and over 100 submissions received from
governments, industry, other stakeholder groups, pharmacists and the
general public.
Wilkinson submits preliminary report to COAG.
National Competition Policy Review of Pharmacy Final Report released.
Prime Minister writes to premiers and chief ministers proposing that
COAG provide a coordinated response to the recommendations of the
National Review to promote a nationally consistent approach to
pharmacy regulation.
COAG establishes a Senior Officials Working Group of Commonwealth,
state and territory officers to advise on coordinated COAG response to
National Review recommendations.
COAG Senior Officials Working Group Commentary on the National
Competition Policy Review of Pharmacy published.
Victorian NCP review recommences with public release of Review of the
Pharmacists Act 1974 Discussion Paper by Victorian Department of
Human Services.
NCC submits 2003 assessment report on progress in implementing the
Competition Policy Agreement to Federal Treasurer, deeming Victoria’s
progress on reform to pharmacy laws unsatisfactory and recommending
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Date
17 Feb 2004

5 Apr 2004
15 Apr 2004

16 Apr 2004

28 Apr 2004
4 May 2004

5 May 2004

13 May 2004
1 Jun 2004

2 Jun 2004
6 Jun 2004
13 Aug 2004

16 Nov 2004
21 Dec 2004

Event
NCP payments be withheld.
NSW National Competition Policy Amendments (Commonwealth
Financial Penalties) Bill introduced into NSW Parliament with provisions
for limited deregulation of pharmacy ownership.
Prime Minister Howard writes to NSW Premier Carr inviting NSW to
‘exhaust the public interest process’ prior to progressing legislation.
NCC writes to all state and territory health ministers reiterating its
position that they would be required to implement the National Review
recommendations in order to receive competition payments.
NSW Premier Carr writes to Prime Minister Howard advising that NSW
Government will withdraw proposed reforms if Australian Government
agrees to release payments currently suspended and undertakes not to
penalise NSW in relation to pharmacy legislation in future.
Premier Bracks writes to Prime Minister seeking clarification of
competition payments for Victoria in relation to pharmacy legislation.
Guild President John Bronger places full page advertisement in Sydney’s
Daily Telegraph urging public to oppose deregulation of pharmacy
ownership.
Prime Minister Howard writes to NSW Premier Carr advising that
competition payment deductions will not be incurred by NSW if NSW
lifts cap on pharmacist owned pharmacies from three to five and
imposes a cap of six on friendly society owned pharmacies.
Victorian Health Minister Pike introduces the Pharmacy Practice Bill to
Legislative Assembly.
Prime Minister Howard writes to Premier Bracks advising that Victoria
will not attract competition payment deductions if it implements
arrangements similar to NSW.
The Guild writes to Premier Bracks seeking a new cap on friendly society
pharmacy ownership in Victoria.
NSW National Competition Policy Health and Other Amendments
(Commonwealth Financial Penalties) Act 2004 receives Royal Assent.
Commonwealth Health Minister Abbott secures changes to
Commonwealth regulations to prevent sale of PBS medications in
supermarkets.
Victorian Pharmacy Practice Act 2004 receives Royal Assent.
Commonwealth Treasurer Costello announces restoration to Victoria of
$9.4m in suspended NCP payments for 2003–04.

National review of pharmacy legislation
The National Review of Pharmacy Legislation (the National Review) commenced in 1999,
chaired by Warwick Wilkinson, a former pharmacist. The National Review’s terms of
reference were to examine state and territory pharmacy legislation and relevant parts of
the Commonwealth National Health Act 1953 and to assess restrictions imposed by
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legislation in three areas of pharmacy practice and on commercial operation of the
pharmacy industry, that is:


ownership of pharmacies



location of pharmacies to dispense benefits under the Commonwealth PBS



the registration of pharmacists (Wilkinson 2000: 1).

The National Review examined whether there was a net public benefit in retaining
restrictions on the ownership of pharmacies. The final report (the Wilkinson Report),
presented to COAG in February 2000, concluded that ownership restrictions were
impractical to enforce and inherently anti-competitive. It determined that limited
deregulation could be achieved through lifting some, but not all, of the restrictions in
state legislation.
The Wilkinson Report recommended removal of business licensing restrictions but
retention of a raft of restrictions, including statutory registration of pharmacists.191
Specifically, Wilkinson recommended lifting of state and territory restrictions on the
number of pharmacies a person may own, or in which they may have an interest, while
retaining the legislative requirement that the operation of any pharmacy must be in the
charge of, or under the direct personal supervision of, a registered pharmacist (2000: 5).
The level of deregulation recommended was limited, since non-pharmacist owners such
as Woolworths would continue to be prohibited from entering the pharmacy market.
COAG Senior Officials Working Group
In response to the National Review, COAG established a Senior Officials Working Group
(SOWG) to advise it on the Wilkinson Report’s recommendations. In August 2002 the
Prime Minister publicly released the COAG SOWG’s recommendations (COAG 2002).
Pharmacy ownership was the most contested issue, and both Commonwealth and state
governments had been subject to intense lobbying from pharmacists and their

191

Recommendations included retention of restrictions on who could practise pharmacy and use
protected titles such as ‘pharmacist’, systems for investigation of complaints against
registration of pharmacists, and restrictions on who may own a pharmacy (Wilkinson 2000).
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representative groups throughout the review process. Following receipt of the Wilkinson
Report, the COAG SOWG invited a yet another round of submissions from stakeholders
but ultimately supported the thrust of Wilkinson’s recommendations. The SOWG noted
that PBS restrictions on where a pharmacy can be located had most impact on pharmacy
businesses:
While it may be possible for isolated pockets of market domination to develop,
the potential for raising prices and making large profits is very limited, as various
mechanisms exist to safeguard the community, such as controls on drug prices via
the PBS, competition with other retailers on general merchandise, and
competition from Internet and mail order pharmacies (COAG 2002: 13).
The Victorian review recommences
Following release of the COAG SOWG report, the Victorian review of the Victorian
Pharmacists Act resumed with publication of a discussion paper in August 2002. This
review had broader objectives than the National Review, although reform of pharmacy
ownership was the most contentious element. Stakeholders were advised that Victoria
was obliged to implement the National Review recommendations or, at a minimum,
those supported by the COAG SOWG report (Victorian Government 2002: 13). Twentyone submissions on how the reforms might best be implemented in Victoria were
received; the majority from stakeholders who had earlier made submissions to the
National Review and the COAG SOWG consultations.
The Victorian Government scheduled a new pharmacy bill for introduction and passage
in the 2003 Autumn sitting of Parliament. However, the intervening Victorian election in
October 2002 delayed finalisation of the consultation process, brought a change of
Health Minister, and provided another opportunity for stakeholders express their views
on the proposed ownership reforms.
8.6

The stakeholders

The main stakeholders with an interest in the Victorian review were the Guild’s Victorian
Branch, representing pharmacist owners, the Pharmaceutical Society of Australia
(Victorian Branch) (PSA), the Pharmacists Division of the Association of Professional
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Engineers (APESMA) (the union representing pharmacists), the Australian Friendly
Societies Pharmacies Association (AFSPA), the Victorian Friendly Societies Pharmacies
Association, big corporations with an interest in opening pharmacies (particularly
Woolworths, but also Coles Myer and Priceline), consumer groups and the regulator, the
Pharmacy Board of Victoria. The views of each of these stakeholders on ownership
deregulation are set out in Figure 8.2 below.
Stakeholders were polarised on four key questions concerning who should be legally
entitled to own pharmacies and how many they might own:


Whether the cap should be lifted on the number of pharmacies a pharmacist
might own (set at a limit of three under the Pharmacists Act 1974).



Whether a corporation wholly owned by pharmacists should be able to own
pharmacies.192



How to define a friendly society for the purposes of allowing ‘permitted
exceptions’ to the ‘pharmacist only’ ownership rule, and what should happen to
friendly societies that demutualise and thereby lose their not-for-profit structure.



Whether new restrictions on ownership of pharmacies by the friendly societies
should be introduced, such as a cap on numbers owned and restrictions on entry
of new friendly societies.

192

Under the Pharmacist Act 1974, pharmacists could own pharmacies as a sole trader or in
partnership with another pharmacist but could not adopt a corporate structure.
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FIGURE 8.2: Key stakeholders and their views on pharmacy ownership
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The Pharmacy Guild
The Guild submitted that the safety and quality of pharmacy services in Victoria was at
serious risk through takeovers of small, individually-owned ‘community pharmacies’ by
friendly societies, pharmacist owners with interests in multiple pharmacies, and large
corporates such as supermarket chains.193 The Guild was particularly concerned that

193

For details of The Guild’s case against deregulation of pharmacy ownership, see The
Pharmacy Guild 2004a: 13–17.
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Victoria would face a surge in pharmacy ownership by ‘corporates’, and a decline in
standards, if Victoria lifted restrictions on the number of pharmacies a pharmacist could
own, but other states did not. The Guild considered that maintaining the community
pharmacy model, that is, small-scale pharmacy ownership by individual pharmacists, to
be vital to ensuring high quality pharmacy services (The Pharmacy Guild 1999; 2002;
2004a).
Legislative change could have far reaching effects on the balance between
professionalism and commercialism in community pharmacy. This, in turn, would
have profound effects on the future contribution of community pharmacy to national
health care … the Guild and the PSA urged the Review team to question whether
strengthening commercial incentives in an area such as community pharmacy would
be in the national interest (The Pharmacy Guild 2002: 4).
The Guild was keen to link friendly societies with supermarkets (The Pharmacy Guild
2004b; AFSPA 2004a).194 It argued that modern day friendly societies no longer served
the interests of the working class, instead operating like ‘for-profit’ corporations and
increasingly focused on acquiring pharmacies in lucrative, higher socioeconomic areas.
The friendly societies
The friendly societies supported lifting the cap on the number of pharmacies a
pharmacist could own and maintaining unrestricted ownership of pharmacies by friendly
societies. However, along with the Guild, they opposed entry of ‘for-profit’ corporations.
In response to criticism from the Guild, they argued that any tax advantages giving
friendly societies an unfair competitive advantage over pharmacist-owned pharmacies

194

In an email dated 26 March 2004 from The Guild’s National President John Bronger and
addressed to ‘Dear Friend of Community Pharmacy, Mr Bronger stated ‘I am writing to seek
your support in the Pharmacy Guild’s campaign to protect community pharmacy from being
taken over by the supermarket giants’. The email included a template letter to the Prime
Minister stating ‘These recommendations to deregulate pharmacy will effectively allow
supermarkets to control the operation of pharmacists within their stores. It will do this by
allowing one pharmacist to own as many stores as they want, thus enabling the supermarket
chains to lure one pharmacist in and then using that pharmacist to buy up more pharmacies’
(The Pharmacy Guild of Australia 2004b).
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had been eroded over time.195 They rebutted the Guild’s claims that friendly societies
had ‘massive funds provided through parent insurance companies’ and maintained that
they would not be in a financial position to raise the necessary capital to purchase large
numbers of pharmacies, as demonstrated by their historical pattern of ownership
(AFSPA 2003a; 2004d). They pointed to the high quality of their pharmacy services as the
first pharmacy group to achieve 100 per cent accreditation of their pharmacies under
the Guild’s own Quality Community Pharmacy Program (AFSPA 2004a: 3).
The big ‘corporates’
The Victorian review received no submissions from large corporations such as
Woolworths Ltd, Coles Myer Ltd or Priceline. However, during 2003 the media began to
report public statements from Woolworths CEO Roger Corbett that the company was set
to begin rolling out pharmacies within supermarkets. The CEO’s message was:
People are paying too much for pharmacy lines because of the restrictive nature
of pharmacies in Australia. It is a very protected industry and we are doing our
best to open it up and give our customers better prices (AAP Financial News
2003).
The consumer lobby
The Victorian review received no submissions from consumer representative bodies. The
Australian Competition and Consumer Commission (ACCC) and the Victorian Health
Services Commissioner (HSC) each made submissions. The ACCC supported reducing
restrictions on pharmacy operations by supporting the expansion of friendly society
dispensaries, removing restrictions on the type of business structures that pharmacists
might operate under, and lifting the cap on the numbers of pharmacies owned. It
stressed the importance of ensuring that pharmacists continue to manage the control of
the dispensing of pharmaceutical products:
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The AFSPA pointed to the Australian Competition and Consumer Commission (ACCC) report,
commissioned by the Prime Minister, which supported their view that friendly societies had
no tax advantages over pharmacist owned pharmacies (ACCC 2002b).
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The Commission considers that provided quality and safety regulations and guides
are adhered to, there is no need for a cap to be in place on the number of
pharmacies in which an individual pharmacist may have an interest. A pharmacist
owner does not have to be managing their pharmacies by themselves. There is no
need to restrict who owns pharmacies, as control over the dispensing by a
pharmacist can still be ensured by a pharmacist owner employing qualified
pharmacists to manage some or all of his/her pharmacies (ACCC 2002a: 4).
On the other hand, Victorian Health Services Commissioner, Beth Wilson – fresh from an
inquiry into the Royal Melbourne Hospital which had found significant failures in that
hospital’s medicines controls (HSC 2002a) – supported retention of pharmacist only
ownership including the cap on numbers owned, with existing friendly societies to
continue to own pharmacies but with no new entrants (HSC 2002b: 5–6).
8.7

The policy debate

Events of 2003 and early 2004 heightened pressure on the Victorian Government to
settle its position on pharmacy ownership.
Friendly society ownership
During 2003 a group of five entrepreneurial pharmacists gained control of a shell
friendly society, the East Yarra Friendly Society, which had divested its benefit funds, had
very few members and owned no pharmacies.196 Following de-mutualisation, they
transferred ownership or part ownership of 44 pharmacies to the company, including
those previously owned or part owned individually by the five pharmacist directors.
These actions were possible because amendments to the Pharmacists Act 1974 (Vic) in
1999 changed the definition of a friendly society,197 opening up the opportunity to

196

Securing their appointment as directors by the members, this group of pharmacists
proceeded to ‘de-mutualise’ the society, that is, to change its structure to a for-profit
company limited by shares, with the five shareholders being the five pharmacist directors.
This triggered the requirements of Part 5 of Schedule 4 of the Corporations Act requiring
disclosure of the demutualisation.

197

The Victorian Friendly Societies Code was repealed in 1999 and friendly societies in all
jurisdictions become bodies corporate under the Corporations Law. As a result, the statutory
definition of a friendly society for the purposes of pharmacy ownership no longer reflected
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circumvent the ownership restrictions.
In early 2004 the same group of pharmacists gained control of a second shell friendly
society, the Melbourne Jewish Friendly Society, presumably with the same intent. These
moves reflected dissent of some within the pharmacy profession about the Guild’s
efforts to retain the cap and prevent pharmacists adopting a corporate structure. It also
suggested that, despite the legislated cap of three, some pharmacists had acquired a
controlling interest in more than three pharmacies.
The Guild was concerned that the pharmacist proprietors of the de-mutualised friendly
society (and others who might attempt a similar course with other shell friendly
societies) could have a significant competitive advantage over other pharmacists who
were limited to three pharmacies. The same concerns were held by the traditional
friendly societies.
These developments suggested that Victorian law capping ownership of pharmacies and
preventing corporatisation did not effectively limit the number of pharmacies a
pharmacist might own.
NSW legislation
The NSW Government was facing similar challenges to those in Victoria. While the
Victorian Government was drafting new pharmacy legislation, faced with the imminent
threat of sizable financial penalties under NCP in the order of $51m, the NSW
Government accelerated to its parliament an amendment bill intended to meet its NCP
obligations across a range of sectors, including pharmacy.
The amendment bill introduced into the NSW Parliament in February 2004198 included
provisions for limited pharmacy deregulation in line with the Wilkinson Report’s

the essential elements of a mutual not-for-profit structure, but relied instead on an historical
link with entities that were in existence as friendly societies prior to 1999.
198

The National Competition Policy Amendments (Commonwealth Financial Penalties) Bill 2004
(NSW).
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recommendations, that is, lifting the ownership cap for pharmacists (a limit of three
pharmacies) and allowing unrestricted friendly society ownership.
The media published misleading information about what the NSW bill contained,
promoted in part by the Guild’s campaign of opposition to supermarket and friendly
society ownership of pharmacies. Contrary to media reports (see Appendix 8.1), the
pharmacy ownership amendments, if enacted, would not allow Woolworths or any
other non-pharmacist owned corporation to own and operate pharmacies in NSW.
Throughout the National Review process, NSW had never committed to deregulating
pharmacy ownership.199 In his efforts to ‘pass the buck’ on these unpopular pharmacy
reforms,200 NSW Premier Carr publicly indicated his willingness to withdraw the
legislation in return for an assurance from the Prime Minister that NSW would not be
financially penalised (Premier Carr letter to Prime Minister Howard 16 April 2004). In
response to pressure from the Guild, the Prime Minister instead invited the NSW
Premier to present a public interest case to the NCC in support of retention of pharmacy
ownership restrictions (Prime Minister Howard letter to Premier Carr 5 April 2004).
Given that the public interest case had already been exhaustively examined by the
National Review, Premier Carr stood his ground, leaving it to the Guild to apply pressure
to the Commonwealth Government.
The National Competition Council
The NCC responded unfavourably to the proposal from the Prime Minister for yet
another public interest case in relation to pharmacy ownership restrictions. In its
September 2003 report to the Federal Treasurer, the NCC made it clear that jurisdictions
should implement the COAG SOWG recommendations in order to avoid permanent
financial penalties (NCC 2003b: 3.51).
To reinforce the point, in April 2004, the President of the NCC wrote to all state and
territory health ministers confirming the NCC’s position: that the outcomes of the
199

See also COAG Senior Officials Working Group Commentary on the National Competition
Policy Review of Pharmacy 2002: 13.
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Note for example, the reference to ‘Commonwealth Financial Penalties’ in the name of the
NSW bill.
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National Review and the COAG SOWG report should provide the basis for all
jurisdictions’ obligations in this area and had not been altered by recent events
(presumably

a

reference

to

the

NSW

and

Commonwealth

Government

communications); and that if a jurisdiction wished to retain restrictions not assessed to
be in the public interest, it could undertake a further specific review, but that this should
be undertaken on an independent basis with appropriate terms of reference that did not
seek to prejudge the outcome (NCC 2004c: 2).
The lobbying
The NSW Government, being the first to progress its pharmacy ownership reforms to
parliament, was also the first to feel the heat of the Guild’s public campaign of
opposition. Within two months, the Guild secured over 600,000 signatures on a petition
opposing liberalisation of pharmacy ownership laws, the biggest petition ever received
by the NSW Parliament. The petition raised the spectre of supermarket chains taking
over pharmacies. The Guild was flexing its muscles, and made it known in full page
advertisements in major NSW newspapers.
In NSW alone, more than 500,000 signatures (half a million) have been gathered
in little over a month for a petition calling on the Government to act to stop the
deregulation madness destroying one of the bastions of the country’s health-care
system. ... The people of NSW have rallied magnificently to the defence of
community pharmacy from the threat of the supermarkets ... community
pharmacy in Australia as we know it today is under serious threat … if the State
and Territory Governments deregulate community pharmacies, they are in grave
danger of being swallowed up by the big supermarket chains (Daily Telegraph
2004: 12).
Action followed swiftly on 5 May 2004 when Prime Minister Howard wrote to Premier
Carr, advising that the NSW Government would not attract a competition payment
penalty if it legislated to increase the maximum number of pharmacies an individual
pharmacist might own, from three to five, and permitted friendly societies to own and
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operate up to six pharmacies. Legislation giving effect to this position was passed by the
NSW Parliament with assent on 6 June 2004.201
With the Commonwealth Government’s huge outlays on PBS subsidized medicines at
issue, in April 2004 Federal Health Minister Tony Abbott had waded into the debate,
indicating his intention, if necessary, to amend the National Health Act to prevent colocation of pharmacy businesses within supermarkets by way of controls over the PBS
approval process (Australian Financial Review 6 April 2004). The Federal Treasurer – the
Minister responsible for implementation of NCP – stayed silent.
Meanwhile, Victoria’s situation remained unclear as the Victorian Government prepared
to introduce its pharmacy deregulation bill to its parliament. On 28 April 2004 Premier
Bracks wrote to Prime Minister Howard seeking to clarify whether permanent penalties
would be imposed on Victoria under NCP and the Commonwealth Government’s
position in relation to Victoria in light of the NSW settlement. At a meeting with the
Guild in late April 2004, the Victorian Minister for Health had advised that, without
clarification from the Prime Minister on NCP penalties, the Victorian Government was
intending to progress a bill to give effect to the reforms as recommended by the
National Review and the COAG SOWG. Although stakeholders were yet to see the bill,
they were generally aware that, if enacted, it would retain restrictions limiting
ownership of pharmacies to pharmacists and friendly societies, but with no provision to
cap the number of pharmacies owned. For the first time, it would also permit
corporations to own pharmacies, as long as all directors and shareholders were
pharmacists.
On hearing of the Prime Minister’s letter to Premier Carr, the Victorian bill was quickly
redrafted to include an ownership cap of five pharmacies for pharmacist owners, and
introduced into the Victorian Parliament on 13 May 2004. In the second reading speech
the Minister noted that it broadly followed the agreement reached between NSW and

201

It is assumed that the cap of six pharmacies was arrived at in NSW because it represented the
largest number of pharmacies owned by any friendly society in that state at that time.

227

the Prime Minister, except in relation to friendly societies, where it proposed
maintaining unrestricted ownership (Hansard 2004, 1326).
If enacted, the bill would preserve the status quo in Victoria vis-à-vis friendly society
pharmacy ownership. However, the Guild feared flow-on effects to other states and
territories where a cap on friendly society ownership applied but policy positions were
still fluid. Stepping up its Victorian campaign, on 2 June 2004 the Guild wrote to the
Minister for Health proposing a cap of six on all friendly societies (as in NSW), a cap of 30
per cent growth over five years for those currently owning more than six, and no further
growth beyond that time (The Pharmacy Guild 2004c):
If friendly societies are allowed unfettered expansion in Victoria, it will spark
national outrage by pharmacists in all states who will believe that the Labor
party, Steve Bracks and Bill Scott have let them down. … We have worked with
your Government and the State Department officers in a business-like manner,
without media theatrics. The decision on this issue now clearly stands with you
and your Government and you will be measured by your decision (2004c).
The same day, the Guild had secured a response from the Prime Minister to Premier
Bracks’ April letter. The Prime Minister advised that he would accept, without imposing
a penalty, arrangements similar to those agreed for NSW, that is, to relax ownership
restrictions to allow pharmacists to own up to five, rather than three, pharmacies, and
permit friendly societies to own up to six pharmacies each. This presented a dilemma for
the Bracks Government, given higher levels of friendly society ownership in Victoria
compared with other states, and the AFSPA’s earlier advertising campaign praising the
Government’s initial bill.202
At the same time, having previously congratulated the Victorian Government on its
position (AFSPA 2004b), the AFSPA was also lobbying, to prevent new restrictions on
friendly society pharmacy ownership being legislated in Victoria:
Clearly the Prime Minister would not want to see competition in the Victorian
pharmacy sector actually go backwards as a result of the extensive competition
202

See Herald Sun advertisement ‘Mr Bracks you’ve got it right!’ (AFSPA 2004d).
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reviews … To impose an ownership limit on Friendly Societies where none has
existed previously – as the Pharmacy Guild is seeking – would be anti-competitive
and a truly perverse outcome from the processes of competition policy (2004c: 12).
On the evening of 2 June 2004 when parliamentary debate on the bill was imminent, the
Guild leadership was at Parliament House, seeking impromptu meetings with
government and opposition members of parliament.
Late that night, following an unscheduled meeting with Guild leaders, Premier Bracks
decided to defer parliamentary debate on the bill, to allow further consultation with
stakeholders on a possible cap on friendly society ownership of pharmacies.
The Guild’s interpretation of the Prime Minister’s letter was that Victoria would be
penalised under NCP if it failed to introduce a new restriction on the ownership of
pharmacies by friendly societies. Debate on the Victorian bill resumed in the Victorian
Parliament on 3 November 2004, following house amendments to introduce, for the first
time, a limit on the number of pharmacy businesses that friendly societies could own in
Victoria.203
The Guild maintained its pressure on the remaining states and territories that were yet
to bring their pharmacy reforms to parliament, and all fell into line with Prime Minister
Howard’s directive (NCC 2010: 232, 326, 396, 457, 519, 566).
The media
Given the complexity of the issues and the efforts of some stakeholders to cloud the
debate, there was considerable misreporting of the events in the media.
Appendix 8.1 provides a sample of the media coverage and the key messages. Few
reported that the National Review had never recommended deregulation to the extent
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Section 147 of the Victorian Pharmacy Practice Act 2004 (Vic) limits friendly societies that
own pharmacies to increase their pharmacy holdings by no more than 30 per cent during the
period between when the provision comes into effect and four years from the date of Royal
Assent of the Act. However, the restriction on growth ceases to apply four years from the
assent date with the Government committed to undertake a review prior to the sunset.
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of allowing non-pharmacist owned for-profit corporations such as supermarkets to enter
the market. Most media reported the debate largely as the Guild had defined it, focusing
on the threat posed by the entry of big corporations such as Woolworths. There were a
few notable exceptions. In an article in the Sydney Morning Herald, Professor Allan Fels,
former head of the ACCC, wrote:
While the media worked up the David versus Goliath angle to Howard’s block on
Woolworths’ bid to open pharmacies, the real loser was the consumer (Fels &
Brenchley 2004:1).
In a strongly worded press release, the Australian Consumers Association (ACA) attacked
the Guild’s media campaign as ‘a blatant and dishonest attempt to manipulate the
Australian community in order to protect the monopoly of pharmacy ownership’. The
ACA asserted that the debate should not be about supermarkets owning pharmacies and
argued that protection of monopolies meant higher prices for consumers. The ACA
attacked the Guild’s use of the label ‘community pharmacy’, saying ‘they represent a
small and wealthy cartel that is bent on manipulating public opinion to suit their own
interests’ (ACA 2004:1).
8.8

Discussion

This study illustrates the challenge of deregulating in the face of strong opposition from
organised, vested interests. It is ironic that, following Prime Minister Howard’s
intervention, a process intended to deregulate and open up pharmacy ownership
resulted in the introduction of new restrictions on competition, as the remaining states
and territories fell into line with NSW and Victoria to restrict friendly society ownership.
The Guild obviously has its own reasons as to why it wants to maintain the
current structure of pharmacy ownership among its members. However, it is an
entirely perverse outcome if in doing so it is able to use the processes of
competition policy to introduce new restrictions on mutually owned Friendly
Society pharmacies (AFSPA 2004d).
These events also illustrated the anxiety in the community concerning large corporations
such as supermarkets taking over small, local pharmacist-owned pharmacies. The Guild
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harnessed this anxiety to further its objective of containing the expansion of friendly
society pharmacies. Its strategy was to label friendly societies as ‘corporates’ and
associate them with the spectre of supermarket pharmacy and community fears of a
decline in standards. The Guild did not provide any hard evidence that the quality of
friendly society pharmacies was sub-standard compared to pharmacist-owned
pharmacies.
One might conclude that this contest about pharmacy ownership was all about
protection of ‘turf’ and business interests – the parties jockeying to increase their
market share and protect themselves from competition (Albrechtsen 2004: 1–2).
However, this is too simplistic a view. These contests are underpinned by strongly held
ideological positions about how the sector should be structured, in order to preserve
safety and quality. On one side are the economic rationalists such as the NCC and
Treasury officials – Alford’s ‘corporate rationalists’ (Alford 1975: 15) – who hold that the
market should be unfettered, that corporatisation of pharmacy ownership is good for
consumers because it will reduce the price of medicines, and that quality can be
maintained just as well in a more efficient industry.
On the other side is the Guild and the PSA – Alford’s ‘professional monopolists’ (Alford
1975: 15) – who maintain that the only way to ensure high quality pharmacy services is
to preserve traditional community pharmacy, that is, as a cottage industry with small,
local pharmacists owning their own pharmacies, embedded in and committed to their
local communities. The Guild view is that commercial pressures brought by nonpharmacist owned corporatisation will inevitably lead to a serious decline in pharmacy
standards and consumers will suffer the consequences: increased dispensing errors;
more adverse events and hospitalisations; and reduced delivery of public health
programs such as nursing home medication reviews, needle and syringe exchange
programs and methadone programs.
This latter view also is simplistic. This study suggests that some pharmacists may have
found ways to circumvent the ownership rules, to secure interests in multiple
pharmacies. The Guild view also underestimates the potential for individual pharmacists,
who borrow large sums of money to purchase their own pharmacies, to be
compromised in their clinical decision making for the sake of profit. There are many
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challenges for the traditional community pharmacy model. Hattingh argues that because
of the Commonwealth’s controls over pharmacy numbers and locations, the cost of
purchasing a pharmacy is inflated (2011: 153).204 Large drug wholesalers also act as
guarantor for loans to young pharmacists, in return for securing wholesale supply rights.
Successful pharmacists ‘bankroll’ recent graduate pharmacists into their own
pharmacies in return for a contract to provide management services and rights of first
purchase on sale of the pharmacy. Such commercial arrangements are generally not
open to scrutiny and arguably may be in breach of the ownership rules (The Weekend
Australian Financial Review 2004).
The Guild demonstrated its political clout and its ability to mobilise its network of
community pharmacies to generate public opposition to deregulation. There are similar
episodes, dating to the mid-1800s, where the Guild and the Pharmaceutical Society have
mobilised the sector to protect its interests.205
It is worth exploring why the Guild is such an effective lobby. Possible factors include the
trust and respect that the local pharmacist holds in his or her community, as well as the
infrastructure of community pharmacy available to the Guild. The use of technology
enables the Guild to quickly and effectively mobilise its Australia wide network of
community pharmacists. It may also be due, in part, to the benefits that the
Commonwealth Government secures from the Australian Community Pharmacy
Agreement: to contain the costs of the PBS and deliver on other objectives. It is
understood that around $7.5m each year flows from the public purse to the Guild to
support various programs under the Agreement (Albrechtsen 2004: 1).
With the Commonwealth Government’s refusal to address the anti-competitive nature
of its location rules for pharmacy, any competition gains from state deregulation were
likely to be illusory.
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Prices ranging from $1 million to $13 million (Pharmacy Business Sales 2017).
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See, for example, the Guild campaign to prevent UK corporation Boots from entering the
New Zealand and Australian pharmacy markets in the 1930s (Pharmacy Board of Victoria
1936).
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8.9

Conclusions

This study shows how the Victorian Government’s attempt of 2003–04 to deregulate
restrictive pharmacy ownership laws was derailed by the intervention of a Prime
Minister responding to the political clout of one of the most powerful lobby groups in
the country. The study illustrates how difficult it is to deregulate in the face of powerful
vested interests who are well-resourced and skilled at using the multiple policy and
political venues afforded by a federation to shape policy outcomes. It illustrates how
governments reconcile various competing interests in the policy making and regulatory
reform process, and how perverse outcomes sometimes result. It shows how the media
and consumers can be co-opted to support one side or the other. Ultimately the Guild’s
power to mobilise 600,000 plus signatures in support of its case in one state alone, and
the prospect of anti-Government literature distributed from every pharmacy across the
state, were enough to tip the balance in Victoria against reform and against the friendly
societies. The interests of the small business lobby prevailed over Labor’s traditional
constituency – the members of mutual, not-for-profit cooperative societies.
In response to the 2015 report of the Commonwealth Government’s Competition Policy
Review, the battle lines are again being drawn and the Guild has started rallying its
forces (The Pharmacy Guild 2015). If anything is to be learnt from history, it is that this
particular road to reform is likely to have many twists and turns.
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CHAPTER 9: REGULATORY REFORM IN THE CONTEXT OF A FEDERATION206
Paper 4:
9.1

A fork in the road – Alternative paths to national registration for the
health professions under a federal system of government

Introduction

The licensing of health professionals by the state provides an essential foundation for
the delivery of high-quality health services to the Australian public. With the advent of
National Competition Policy in the mid-1990s, the policy rationale for maintenance of
such regulation was tested, and the regulations were assessed as providing a net public
benefit (National Competition Council 2002). However, the regulatory arrangements for
the health professions both in Australia and in other Western countries have been
subject to strong criticism in recent decades, with calls for greater accountability and
transparency (Allsop & Saks 2002; Thomas 2002). In addition, workforce shortages and
increasing recognition that the health professions operate within a national and global
environment have placed state and territory-based regulatory structures under
increasing pressure to adapt.
With the publication of the Productivity Commission’s research report on the Australian
Health Workforce (2005c), major structural reform of regulation of the health
professions has been placed on the national agenda. The proposed reforms challenge
traditional boundaries in regulation of the health professions, that is, the boundaries
between states and territories and their respective regulatory bodies, and also the
boundaries between professions as reflected in profession-specific registration boards.
The public debate about alternative regulatory models reveals considerable divergence
of views as to the rationale for reform, the objectives of reform and the preferred
approach (MJA 2006; PC 2005c; Stafford 2006: 7). In addition, although a number of
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This chapter presents a paper written in 2006, prior to the COAG decision to establish the
National Registration and Accreditation Scheme. It was published in 2007 under the title
‘National models for regulation of the health professions’ in the Journal of Law in Context Vol.
23(2). An earlier version was published in 2006 by the Australian Institute of Health Policy
Studies. The paper has been reformatted for consistency with this thesis but the content
remains as it appeared in the journal. It addresses the following secondary research question
identified in Chapter 1: How have institutions, interests, ideas, individuals and context shaped
the policy-making processes and outcomes?
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models are in the public arena for debate, there has been little discussion about the
legislative mechanisms through which the various models might be implemented.
This chapter identifies some of the pressures on the structures that regulate the health
professions and outlines some international developments and local reform initiatives.
Alternative approaches to achieving nationally-uniform structures and processes for
regulation of the health professions are presented. The likely views of stakeholders and
some of the factors that may influence decision-making as to a preferred model are
discussed.
9.2

Current regulatory arrangements

Under the Australian Constitution, power and responsibility is divided between the
Commonwealth and the states/territories with some functions also devolved to local
government. The Constitution does not confer a direct head of power on the
Commonwealth Government to legislate in relation to health. Therefore, states and
territories are empowered to legislate to register and regulate their medical and other
health professionals in such a manner as their parliaments see fit.
During the nineteenth and twentieth centuries, a number of health professions achieved
the backing of the state for their self-regulatory arrangements. The first statutory
licensing scheme for a health profession was introduced in Australia for the medical
profession in 1837 in Tasmania. Since then, at least nine other health professions 207 in
every Australian jurisdiction have achieved legislated licensing schemes, with a number
of others ‘partially regulated’ – that is, there are statutory licensing schemes in some
Australian states but not in others.208
Under a typical statutory licensing scheme, legislation establishes a regulatory authority
made up of a majority of members either elected by, or appointed from, the profession
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This includes groups of professions, for example, the Dental Practice Act 1999 (Vic) registers
dentists, dental specialists, dental hygienists, dental prosthetists and dental therapists.
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For a list of the professions regulated in each Australian state and territory and the model of
regulation that applies, see Appendix 3.1 of the Department of Human Services discussion
paper Regulation of the health professions in Victoria, October 2003.
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regulated by that authority. In Australia, these authorities are called ‘registration
boards’.209
These regulatory authorities have powers, conferred by statute, to determine
qualification and other requirements for registration and to maintain a register of
qualified persons. It is an offence for an unregistered person to use professional titles
reserved for the profession. This model of regulation is known as ‘protection of title’.
The relevant statute sets up a disciplinary system that, in most cases, empowers the
regulatory authority to investigate complaints of professional misconduct and to impose
sanctions on a practitioner, including deregistration if necessary.
The effect of the regulatory scheme is to create an enforceable barrier to entry to the
regulated professions and to regulate the standards of practice and conduct of
registered practitioners. Under some schemes, there are also offences for unregistered
persons to practise the profession as defined by the legislation. This is known as
‘protection of practice’ or ‘reservation of practice’. In Victoria, for example, this
‘reservation of practice’ applies to dentistry and optometry, although in other legislation
a number of reserved practices can only be undertaken by qualified and authorised
practitioners from various health professions. Examples are the prescribing of restricted
drugs and poisons and the use of radiation equipment. Some other states and territories
have more legislatively-defined and reserved practices than Victoria such as nursing,
spinal manipulation and managing labour and delivery of babies.
9.3

Concerns about current regulatory arrangements

There are a number of concerns about current arrangements for regulation of the health
professions. These relate to: the limitations of mutual recognition in affording sufficient
mobility of practitioners who wish to work across state boundaries; problems for
practitioners, boards and health service managers arising from inconsistencies both in
legislation and in the administration of registration and accreditation regimes across
states and territories; the need for a regulatory system that operates effectively to
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In the UK they are known as ‘Councils’ and in various provinces of Canada as ‘Professional
Colleges’.
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protect the public and whether a system based on peer review is sufficiently transparent
and accountable; and, given the contested division of labour in healthcare, how to
ensure that the regulatory regime facilitates and supports a flexible and responsive
health workforce. These concerns are examined below.
Barriers to the mobility of practitioners
Australia’s federal system of government presents challenges for regulation of the
health professions, with eight separate jurisdictions, each legislating to regulate the
health professions. The Mutual Recognition Scheme, given effect through the
Commonwealth Mutual Recognition Act 1992, and reciprocal legislation in each state
and territory reflect an attempt by governments to address these challenges.
Under mutual recognition legislation, an individual registered to practise an occupation
in one jurisdiction is able to obtain registration to practise an equivalent occupation in
another participating jurisdiction.210 To do this, a health practitioner must simply
forward details of his or her registration in the home jurisdiction to the registering
authority in the second jurisdiction and consent to the authority undertaking reasonable
investigations relating to the application. Subject to a checking process, during which
they are able to practise, registration is granted by the second jurisdiction’s authority
(DHS 2004a: 2). This means that practitioners do not need to demonstrate that they
satisfy the requirements of the other jurisdictions regarding qualifications and
experience in order to be registered in an equivalent occupation. However, they do need
to make a separate application and pay an additional fee.211 They must also comply with
the local laws applying in each jurisdiction within which they practise.
Those most affected by the requirements of multiple registrations include practitioners
who work in border towns, those who fill short-term locum positions in rural areas
across state boundaries, and those from specialties such as pathology and radiology who
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All eight Australian states and territories are participating jurisdictions under the mutual
recognition arrangements and Trans-Tasman mutual recognition legislation has extended
mutual recognition to include most New Zealand registered health professions.
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Fees for medical registration in various states range from approximately $230 to more than
$400 per annum.
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commonly provide services in multiple jurisdictions and/or via telemedicine. Of
particular concern, anecdotal evidence suggests that for some practitioners the cost of
multiple registration fees acts as a disincentive to take up short-term locum posts in
rural and remote areas outside their home state.
Inconsistencies in legislative requirements across states and territories
Legislative mapping exercises conducted from time to time have identified significant
variability across jurisdictions in the form and content of registration Acts. This includes
but is not limited to: the categories of registration that apply and the terminology used
to describe these; the registration application and renewal requirements and processes;
the continuing professional development and indemnity insurance requirements; and
differences in how complaints of unprofessional conduct are investigated and
prosecuted and the sanctions that may be imposed (La Trobe University 2004: 9). Board
funding arrangements (and the level of registration fees) and the statutory relationships
between boards and the responsible ministers and departments also vary widely:
Despite significant harmonisation of regulatory arrangements for registered
professions as a result of the Mutual Recognition Scheme implemented in the
early 1990s, there is increasing divergence in the arrangements as each state and
territory implements recommendations for reform arising from NCP legislative
reviews (DHS 2003a: 64).
In response to this diversity, and the need to reduce duplication of effort in regulatory
and accreditation functions, state and territory registration boards for each of the
registered health professions have worked together to establish cooperative national
structures and most have delegated certain statutory functions to these bodies.212 For
example, the Australian Medical Council, the Australian Dental Council, and the
Optometry Council have assumed functions nationally on behalf of their respective
registration boards, such as accreditation of undergraduate training courses for the
purposes of registration of graduates and examination of overseas trained practitioners.
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For a list of the various national bodies delegated statutory functions by state and territory
registration boards, see Appendix 10.1 of the Department of Human Services Discussion
Paper Regulation of the Health Professions in Victoria, October 2003.
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Despite these efforts, there is broad agreement across governments and professional
bodies that there is a need for greater uniformity in registration arrangements between
Australian states and territories, and that the level of uniformity and mobility of
practitioners afforded by the current mutual recognition scheme continues to be
inadequate (Australian Council for Safety and Quality in Health Care 2001; Australian
Health Ministers’ Conference 2004; Australian Medical Council & Committee of
Presidents of Medical Colleges 2001; PC 2005c). Health practitioners and the health
service managers who employ them are obliged to comply with the statutory and
administrative requirements of registration in every jurisdiction in which they practise.
Duplicative and inconsistent arrangements are complex for all involved, including
practitioners, the registration boards responsible for administering the schemes and
consumers.
Ensuring effectiveness, quality assurance and consumer protection
Pressure to reform the regulatory arrangements is not solely about reducing red tape so
that practitioners can more easily work in more than one jurisdiction. Registration
boards operate within an increasingly complex global environment. Inconsistencies in
the development and application of standards by the various registration boards (for
example in assessment of registration applications for both domestic and international
graduates), in application of registration renewal requirements, in the preparation and
dissemination of codes and guidelines about what constitutes acceptable practice, and
in the application of disciplinary powers have implications for quality assurance and
consumer protection.
Ensuring that all practitioners are properly qualified, competent and of good character is
increasingly complex, given staffing pressures in hospitals and rural and remote areas,
and ongoing reliance on overseas trained practitioners. The Patel scandal in Queensland
(Medical Board of Queensland 2005) and those in the UK (Harold Shipman, Alder Hey
and Bristol Infirmary) (Allsop & Saks 2002: 2) have highlighted the need for more
rigorous processes to assess qualifications and monitor practitioner performance.
Consumers may be placed at serious risk by practitioners who ‘slip through the
regulatory net’ if proper checking procedures are not followed, registration boards fail to
communicate effectively, or practitioners are not adequately supervised or monitored in
239

the workplace. A practitioner who is motivated to conceal a poor disciplinary history
may obtain registration in one jurisdiction where procedures are less rigorous or
standards are lower, and, through mutual recognition, be automatically eligible for
registration in any other Australian jurisdiction without further assessment.
Registration boards have a fundamental quality assurance role to play and failure to
carry out this role effectively can have devastating consequences. Registration boards
with a small practitioner base and limited administrative infrastructure are vulnerable,
as are better resourced boards that deal with large numbers of practitioners.
Concerns about the peer review model of regulation
Another concern in relation to quality assurance and consumer protection is a model of
regulation that is based on peer review. Under this model (known as ‘statutory selfregulation’ or ‘professional self-regulation’ in some international jurisdictions)
governments effectively delegate to select members of a profession, statutory powers to
‘self-regulate’ the profession.
The ‘statutory self-regulation’ model enshrines the principle that a practitioner’s peers
are in the best position to judge what constitutes professional and unprofessional
conduct, and also to know how best to protect the public. Registration legislation in
every Australian jurisdiction now makes provision for community and legal members on
registration boards.213 However, there are questions about the extent of influence a few
non-practitioner members can have on boards made up primarily of practitioners,
whether community interest is afforded sufficient weight, and whether community
members may be ‘subject to capture’ by the professions. Practitioner members bring
essential professional and clinical expertise to the board. On the other hand, they may
be ill-prepared for a role that requires an understanding of the principles of natural
justice and procedural fairness and may lack insight where professional interests conflict
with the broader public interest.
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Changes to legislation to make provision for registration boards to include community and
legal (non-practitioner) members occurred progressively in all Australian jurisdictions through
the 1980s and 1990s.
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Peer review as the basis for regulation of the professions has been increasingly
challenged in many Western countries, with medical registration boards a particular
focus for this criticism (Allsop & Saks 2002; Thomas 2002, 2004). As Thomas observes,
the first medical boards were established in an era pre-dating responsible government,
when little or no accountability was expected from them:
For most of the 20th century and indeed, for several hundred years before that,
medical professionals enjoyed a degree of autonomy which absolved them from
accountability for their professional actions to anyone apart from their peers. This
system of ‘peer review’ in fact meant that they were to all intents and purposes
almost totally non-accountable for errors, negligence or incompetence that
harmed their patients (Thomas 2002: 2)
High profile cases, such as the Bristol Infirmary case in the UK, have fuelled the notions
that registration boards are unable to deal properly with professionals whose conduct or
performance is sub-standard and that boards are failing in their duty to protect the
public (Allsop & Saks 2002: 2).
Professions have been much too reluctant to judge the performance of their
members critically and exercise effective control over them (Freidson 1990: 441)
In explaining this phenomenon, a study by Rosenthal found that medical practitioners
experience an ‘overwhelming feeling of personal vulnerability’ in their role, and ‘identify
strongly with their colleagues’ situation when an accident occurs and are quick to
forgive’ (Rosenthal 1995: 21).
A study commissioned by the Victorian Department of Human Services found that many
complainants to registration boards were dissatisfied with how their complaints were
handled and viewed boards as biased and lacking independence (Health Issues Centre et
al 2004: 42, 50). Reforms introduced in Victoria with the passage of the Health
Professions Registration Act 2005 allow for the Victorian Minister for Health to
recommend for appointment up to half the members of a registration board who are
not practitioners from the profession concerned and to appoint non-practitioners in
office bearing roles on registration boards, where this is necessary for the effective
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operation of a board. These reforms ‘are designed to ensure a proper balance is struck
between the rights and interests of consumers and those of the practitioners who
deliver health services’ (Parliament of Victoria 2005).
The contested division of labour in healthcare and the need for a flexible and
sustainable health workforce
There are some inherent tensions in, and difficulties with, the peer review model of
regulation (DHS 2003a: 78), but concerns about regulatory arrangements cannot be
attributed solely to the failure of peer review in disciplinary matters. In their defence,
registration boards are made up of leaders of the professions who generally bring high
personal commitment and skill to their roles in protecting the public and promoting
standards of care. In recent years, at least in Victoria, rather than ‘going soft’ on their
registrants, registration boards have imposed tough sanctions on practitioners, only to
see these overturned or softened on appeal.214
There is a more significant imperative driving reform and rationalisation of the
regulatory arrangements for the health professions. Daily newspapers report a crisis in
our healthcare system with shortages of doctors, nurses and many other allied health
professionals. The pressures are particularly acute in public hospitals, mental health and
aged care. Shortages are projected to become critical over the next five to 10 years (PC
2005b: 11–12). Contributing factors include escalating demand for health services due to
increases in population, the increasing proportion of older people, technological
advances, improved treatment options and higher community expectations of health
services (Victorian Government 2005c: 6). Add to this the ageing of the workforce,
changing participation rates, with health professionals choosing to work shorter hours or
part-time, and continued workforce attrition.
Achieving a more flexible and sustainable health workforce is critical to addressing these
challenges. However, workforce reform – for example, multi-skilling, task transfer and
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For example see: Grinzi v Medical Practitioners Board of Victoria (Occupational and Business)
(2005) VCAT 826 (6 May 2005); Vissenga v Medical Practitioners Board of Victoria (2004)
VCAT 1044 (2 June 2004); Collins v Medical Practitioners Board of Victoria (2003) VCAT 1755
(11 November 2003); Sze-Tho v Medical Practitioners Board of Victoria, unreported, VCAT (22
March 2002); and Wright v Nurses Board of Victoria (2003) VCAT 1390 (10 October 2003).
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more flexible models of service delivery – is fraught, due in part to the highly contested
nature of the healthcare division of labour. For several hundred years, medical
practitioners have sat at the peak of the hierarchy, with considerable autonomy and
power to control their own work and that of the allied health professions and various
ancillary and support staff215 (Willis 1989). Since the 1960s, as traditional hierarchies in
the healthcare professions have been increasingly challenged (Allsop & Saks 2002: 2),
demarcation disputes between occupational groups have become commonplace.
Examples include eye care – between ophthalmologists (medical specialists) and
optometrists, and between optometrists and orthoptists; in dentistry – between dentists
and dental therapists, hygienists, prosthetists and technicians; in medicine generally –
between medical practitioners and nurses, and within nursing, between different levels
of nurse.
In the past, legislation has underpinned and reinforced some of these rigidities in scope
of practice, with legal barriers to delegation and task transfer. With the implementation
of competition policy in the 1990s, most jurisdictions removed any obviously anticompetitive legislative restrictions that did not demonstrate a net public benefit. Most
registration Acts now simply provide for protection of professional titles, rather than
defining scopes of practice of the professions that can confer monopoly practice for a
profession or a segment of a profession. However, it is unlikely that a unitary system of
regulation, with a single central administration, could be slower to adopt and implement
workforce reform than the current multi-jurisdictional system.
There is no doubt that workforce reform must be managed carefully, to ensure that staff
have the skills, knowledge and attributes to safely carry out new or expanded healthcare
roles. However, under current arrangements, workforce reform is unnecessarily
contested and slow (DHS 2005a: 3). In Victoria, for example, it has taken more than 10
years to develop and implement the role of nurse practitioner,216 and the same length of
time to implement changes to the scope of practice of Division 2 (state enrolled) nurses
to allow them to administer medication to patients in Victorian aged care facilities (DHS
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For a discussion of these issues see Willis 1989, Medical Dominance: the division of labour in
Australian health care.

216

Nurse practitioners are nurses trained for advanced clinical practice.
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1998c: 12–14; DHS 2005a: 22). Discipline-specific registration boards dominated by a
single professional voice, in concert with their respective professional associations, can
operate to limit scopes of practice, block task transfer and reinforce – rather than
resolve – demarcation disputes.
Another indicator of the efficiency with which workforce reform is achieved, is how
quickly extensions of practice – such as legislative changes to afford allied health
professions the right to prescribe restricted medicines – are adopted across all eight
Australian jurisdictions. Extending prescribing rights to the allied health professions has
been strongly opposed by the major professional bodies representing the medical
profession (AMA Victoria 2003: 13–14). Despite this opposition, with the passage of the
Optometrists Registration Act in 1996, Victoria was the first jurisdiction to amend its
legislative scheme to allow suitably trained optometrists to prescribe ocular
therapeutics, that is, ophthalmic drugs applied topically for the treatment of anterior
eye disease. Following an eye examination, Victorian patients can now leave their
optometrist with a diagnosis and medicine prescription, if necessary, rather than
requiring a second visit to their general practitioner. Ten years on, and despite a safe
record of prescribing practice in Victoria, only Tasmania has fully implemented
prescribing rights for the optometry profession, although the list of drugs that
Tasmanian optometrists are legally authorised to prescribe is more limited than in
Victoria. In 2005 the Queensland Government stepped back from introducing similar
reforms, in the face of concerted opposition from ophthalmologists (medical specialists),
who threatened to boycott work in the public health system if the reforms proceeded
(Optometrists Association Australia 2005: 1–3).
Some of the barriers to workforce reform and expanded scopes of practice, such as
prescribing rights, require legislative change. Where one or more of the health
professions strongly opposes legislative change, the time lag for all jurisdictions to
implement reforms can be considerable. In addition, restrictions on the scopes of
practice of registered and unregistered practitioners are often contained in policies and
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guidelines issued by the various registration boards.217 It is here that boards have a
critical role to play in facilitating workforce reform. Board policies and guidelines
underpin or influence custom and practice in the workplace, and breach of a boardissued code or guideline can result in disciplinary action.
9.4

International developments

It is useful here to take a brief look at some international developments in regulation of
the health professions. These developments are reducing the regulatory boundaries
between jurisdictions and/or between professions. In some jurisdictions, regulatory
functions have been consolidated across professions. In others, an overarching body has
been established to scrutinise the operations of registering authorities and provide a
cross-profession focus.
In Canada, regulatory responsibility rests with the provincial governments. In the
province of Ontario, the Regulated Health Professions Act 1991 (RHP Act) established a
Health Professions Regulatory Advisory Council. The Council is a peak statutory body
whose role is to provide independent policy advice to the Minister of Health and Long
Term Care on matters relating to the regulation of the health professions. This includes
whether to regulate or deregulate health professions, amendments to the RHP Act and
related Acts and regulations, and the quality assurance programs of health professional
colleges (registration boards). The Council also has a monitoring role in relation to the
professional colleges.
In the US, regulation of the professions is conducted at the state level. There appear to
be similar challenges with regard to the diversity of state laws, efforts to achieve
consistency, and national structures that have evolved through which state-based
registration boards cooperate on matters of common interest.218
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See for example, the Pharmacy Board of Victoria’s Guidelines for Good Pharmaceutical
Practice on the training and duties of dispensary assistants, and the Dental Practice Board of
Victoria’s Codes of Practice, such as Code C002 Practice of Dentistry by Dental Hygienists and
Dental Therapists, and Code 001 Practice of Dentistry by Dental Prosthetists.
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See for example the Report of the Special Committee on Physician Profiling, April 2000
(Federation of State Medical Boards of the United States Inc. 2000).
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Under New Zealand’s unitary system of government, 2003 saw the passage of the Health
Practitioners Competency Assurance Act and the consolidation of the legislative
framework governing the health professions under a single Act of Parliament. The Act
makes provision for the continued operation of separate registration boards for each
regulated health profession, with a standard structure and functions, and a single
tribunal to hear matters of serious professional misconduct. The Minister for Health has
a statutory role to determine disputes between regulated health professions concerning
legislated scopes of practice. The New Zealand Ministry of Health identified a range of
benefits in a single Act: consistency – a uniform approach to all occupations with
innovations automatically applying to all professions; flexibility – enabling greater ability
to meet changing skill sets, diagnostic regimes and treatments; transparency – as to
which occupations are regulated and how; efficient use of parliamentary time –
simplification of regulating new professions; and economies of scale – through
combining the disciplinary functions of different professions (New Zealand Ministry of
Health 2000: 3).
In the UK, there have been a number of developments of interest. First, in 2002 the
Government passed the National Health Service Reform and Health Care Professions
Act. The Act establishes an overarching Council for the Regulation of Health Care
Professionals. The role of the Council is to build and manage a coordinated and
consistent framework for regulation across health professions and ensure open,
transparent and consistent procedures within each regulatory body. The Council has
commenced testing its new powers by challenging the leniency of disciplinary sanctions
imposed, in one case by the Nursing and Midwifery Council, and in the other by the
General Medical Council (British Medical Journal 2004b: 541).
Second, the UK Health Professions Council, established under the UK Health Professions
Order 2001, is responsible for the registration of more than 167,000 practitioners from
13 allied health professions, including podiatrists, physiotherapists and radiographers.
The Council has 26 members, one from each of the professions regulated, 13 lay
members and a president. It carries out a similar range of functions to Australian state
and territory registration boards but for multiple professions (Health Professions Council
2006).
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The UK appears to be the only jurisdiction to date that has combined responsibility for
registration of multiple professions under a single regulatory authority. However, there
are examples internationally and in Australia of central bodies that administer
registration functions on behalf of separate profession-specific boards. New York State
has an Office of the Professions within its Department of Education, which administers a
registration scheme for 47 regulated professions including the health professions (New
York State Education Department 2006). Some jurisdictions have also consolidated
investigative and/or disciplinary functions across professions. In New Zealand, a single
tribunal is responsible for conducting disciplinary hearings into serious misconduct
matters arising from all regulated health professions.
In commenting on the establishment of the UK Council for the Regulation of Health Care
Professionals, the British Medical Journal stated:
The Council confirms a permanent and welcome shift in power to a partnership of
public, professions, and health services, all working under political scrutiny. But is
there room for a more radical intent? The Council could mark the beginning of the
end of single profession regulation. It could be the progenitor of a new type of interprofessional regulation which encompasses the reality of team based healthcare and
the more flexible workforce needed to deliver it (2004a: 379).
9.5

Recent Australian policy initiatives

A number of recent policy initiatives at state and national levels have served to focus
attention and foster debate on reform of the regulatory arrangements for the health
professions. These are outlined below.
Nationally consistent medical registration legislation project
The Australian Health Ministers’ Advisory Council (AHMAC) is one of a number of
structures through which the Australian states and territories and the Commonwealth
Government work together on issues of common concern in relation to health. Its terms
of reference are to provide effective and efficient support to the Australian Health
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Ministers’ Conference (AHMC)219 by advising on strategic issues relating to the
coordination of health services and operating as a national forum for planning,
information sharing and innovation (Department of Human Services 2003: 12). A
number of standing committees sit under AHMAC, one of which is the Australian Health
Workforce Officials Committee (AHWOC), a regular meeting of officials responsible for
health workforce matters within each jurisdiction’s health department.
As part of a broader strategy to promote a sustainable health workforce, AHMAC has
sponsored a number of projects designed to promote national structures and processes
for health professions regulation. In 2002 AHMAC sponsored cross-jurisdictional work
aimed at achieving nationally consistent medical registration arrangements. The impetus
for this work came from a paper prepared by the Australian Medical Council (AMC) and
the Committee of Presidents of Medical Colleges (CPMC), titled A national approach to
the registration of medical practitioners (2001), and a further paper issued by the
Australian Council on Safety and Quality in Health Care (2001). Both papers highlighted
the limitations of mutual recognition and the need for a national system of registration.
A system of deemed registration, labelled the ‘drivers licence model’, was proposed.
In April 2004, through AHMC, health ministers agreed to the development of nationally
consistent medical registration legislation to allow for: the implementation of a
mechanism of portability of registration; consistency in categories of registration;
maintenance of professional competence; and public access to medical register
information. Ministers also identified two possible mechanisms through which this
agreement was to be given effect, either by complementary legislation or incorporation
by reference (AHMC 2004). However, progress has been slower than expected:
Achieving consensus across eight separate jurisdictions on matters of legislation
is proving to be a challenging task and may take a number of years before any
substantive reforms are implemented (DHS 2005b: 4).
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The Australian Health Ministers’ Conference (AHMC) (now the COAG Health Council) is held
at least annually with a membership comprising the Commonwealth Ministers for Health and
Aging and Veterans Affairs, state and territory ministers responsible for health, and the
Minister of Health for New Zealand. The AHMAC sits under AHMC, membership of which
includes the heads of all state, territory and the Commonwealth health departments.
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Difficulties appear to stem both from a lack of consensus among jurisdictions about the
scope and objectives of the project, and the complexities of pursuing a consistent
regulatory framework via piecemeal amendment to existing disparate legislation, rather
than through new legislation.
The focus of the work has been narrowed to pursue in principle agreement to legislative
amendments by each jurisdiction and give effect to a system of ‘deemed registration’ for
medical practitioners. Such a system would allow an eligible medical practitioner
registered in one jurisdiction to commence and continue practice in any other
jurisdiction, without the need register with, or even notify, the relevant registration
board. There would be no requirement for the practitioner to make a separate
application for registration or to pay a second fee. The scheme, if implemented, would
preserve the current state-based registration boards and separate legislation in every
jurisdiction.
AHWOC Practitioner Regulation Committee
In 2004 AHMAC agreed to establish a new standing committee, known as the
Practitioner Regulation Committee of AHWOC. The Committee reports to AHMAC via
AHWOC and its terms of reference include:


To provide a forum to address cross-jurisdictional issues associated with the
regulation of the health professions, and to make recommendations to AHWOC on
matters requiring a cross-jurisdictional policy and/or regulatory response.



To make recommendations to AHWOC concerning submissions that are currently
before

various

jurisdictions,

from

professional

associations

representing

unregistered or partially registered health professions that are seeking statutory
registration.


To make recommendations for further cross-jurisdictional work to explore
alternative models to statutory registration for those professions which do not meet
the AHMAC criteria (or revised AHMAC criteria) for statutory registration.



To provide expert advice on the examination of regulatory barriers and their impacts
on opportunities for workforce reform and redesign (AHWOC 2004).
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The establishment of this committee is significant for a number of reasons. First, it
acknowledges the important link between workforce matters and regulation of the
health professions and the potential for regulatory barriers to impede workforce reform.
Second, for the first time, it provides a structural focus for joint work across jurisdictions,
through which jurisdictions can pursue consensus on regulatory policy in relation to the
health professions. Third, it provides a vehicle for jurisdictions to jointly explore models
for regulation of the health professions other than state and territory-based statutory
registration.
Prior to the establishment of this committee, it was difficult to develop a shared
understanding of the importance of practitioner regulation to workforce reform, or for
the unregulated professions to get any jurisdiction to undertake a considered
assessment of their aspirations for statutory regulation.
Victorian review of regulation of the health professions
In 2002 the Victorian Department of Human Services commenced a review of regulation
of the health professions in the state. A discussion paper published in 2003 identified a
trend towards development of national structures for regulation of the health
professions and outlined a number of legislative approaches, including template
legislation, mirror legislation, reference of powers and deemed registration. The
department’s view was:
The Department of Human Services supports the establishment of national
structures and processes for the registration and regulation of practitioners and
will continue to contribute to harmonisation efforts such as those being
conducted via AHMAC [the Australian Health Ministers’ Advisory Council] (2003:
64).
A number of concerns about the Victorian regulatory arrangements were identified: a
cumbersome and inefficient legislative framework; poor separation of powers in
disciplinary processes; lack of consumer confidence in the transparency and fairness of
complaints handling; inefficiency and duplication in administration; workforce
inflexibility; and poor practitioner/system quality linkages (DHS 2005a: 2–3).
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The Review canvassed various structural reform options: amalgamation of registration
boards into a single regulatory authority;220 establishment of a central administrative
body to service all existing Victorian boards; and creation of a peak state-based statutory
body to advise on regulation of the health professions.
Following completion of the Review, the Health Professions Registration Act 2005 was
passed by the Victorian Parliament and is scheduled to come into effect in July 2007.
Introducing the legislation to Parliament, the Victorian Minister for Health announced a
number of reforms. These expressly preserved the principle of peer review in
disciplinary decision-making while substantially increasing the level of community and
public interest input into regulatory decision making, and creating a structural
framework to improve accountability and procedural fairness (Parliament of Victoria
2005: 1946–50).
While acknowledging the problems of workforce inflexibility and the need for reform,
the Victorian Government stopped short of forcing the amalgamation of registration
boards or their administrations. However, the Government has pursued these directions
in other forums, including through its submissions to the Productivity Commission’s
review of the Australian health workforce (2005), and the NSW Joint Parliamentary
Committee on the Health Care Complaints Commission Inquiry into the Regulation or
Registration of the Practice of Traditional Chinese Medicine (DHS 2005b).
Productivity Commission study of the Australian health workforce
In perhaps the most significant initiative, in March 2005 following a COAG decision, the
Australian Government requested the Productivity Commission to undertake a research
study. Its aims were to examine issues impacting on the health workforce, including the
supply of, and demand for, health workforce professionals, and to propose solutions to
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ensure the continued delivery of quality healthcare over the next 10 years (PC 2005c:
2).221
The Commission identified a range of systemic impediments to efficient, responsive and
sustainable health workforce arrangements, including:


fragmented

roles

and

responsibilities,

with

health

workforce

policy

‘compartmentalised’ by profession, even in circumstances when an integrated ‘crossprofession’ approach is clearly called for


inadequate coordination mechanisms, inflexible and inconsistent regulation, with a
lack of collaborative policy efforts to improve coordination across the various parts
of the system



inflexible and inconsistent regulation that is subject to considerable influence from
the professional groups concerned, and widely perceived as inhibiting changes to
scopes of practice and the development of new competencies that could help to
better meet changing healthcare needs



perverse funding and payments incentives that may result in patients seeking
treatment from a doctor, when (unsubsidised) treatment from another health
professional may be more appropriate, and limited incentives for medical
practitioners to delegate less complex service provision to other suitably skilled, but
more cost-effective, health professionals



entrenched workforce behaviours that are heavily influenced by ‘custom and
practice’ (PC 2005b: XXVII–VIII).

With over 90 separate regulatory authorities governing the registered health professions
across eight states and territories (PC 2005b: 255), the current system presents a
significant barrier to promoting and maintaining a flexible and sustainable health
workforce.
In its final report, the Commission recommended an integrated set of national actions to
achieve a more sustainable and responsive health workforce. Of particular relevance to
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The Productivity Commission is the Australian Government’s principal review and advisory
body on microeconomic policy and regulation. It conducts public inquiries and research into a
broad range of economic and social issues affecting the welfare of Australians.
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regulation of the health professions, the Commission proposed two significant structural
reforms: first, staged introduction of a single national accreditation regime and agency
to provide a basis for nationally uniform registration standards for the health
professions; and second, provision for national registration standards for health
professions through the creation of a single national registration board with supporting
professional panels to replace state and territory registration boards (PC 2005c: 111,
131).
The stated aims of the Commission’s proposed workforce arrangements are to: drive
reform to scopes of practice, and job design more broadly, while maintaining safety and
quality; deliver a more coordinated and responsive education and training regime for
health workers; accredit courses and institutions and register health professionals in
nationally consolidated and coherent frameworks; and provide the financial incentives
to support access to safe, high-quality care in a manner that promotes innovation in
health workplaces (PC 2006: 1).
A less fragmented and better co-ordinated registration system is expected to provide
the levers required to improve workforce deployment, generate efficiencies and
promote consumer protection (PC 2005b: 106).
9.6

Legislative approaches to achieving a uniform national registration system

Although the Productivity Commission envisaged its proposed new accreditation and
registration agencies as exercising statutory powers, it did not specify a mechanism
through which these statutory powers might be conferred. Confusion about what
‘nationally consistent registration arrangements’ means in practical terms has been one
of the challenges to progressing portable medical registration. There is a need for
consensus on the extent to which uniformity is desired and for greater clarity about the
mechanisms through which national arrangements for regulation of the health
professions can be implemented. For example, does ‘nationally consistent registration’
mean one piece of legislation applied throughout Australia, or eight separate pieces of
legislation, either identical or containing common core provisions? If not identical, then
what is to be core and non-core and how much commonality is required or desirable?
Does it mean a single regulatory authority, or multiple authorities, one in each
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jurisdiction? If a single authority, then does this mean one national registering authority
for each regulated profession, or one authority that registers multiple professions
nationally? And how are interface issues to be managed, such as the interface with the
court system in each jurisdiction and with state and territory-based health complaints
bodies, some of which carry out investigative functions on behalf of their registration
boards?
A paper titled Implementation Options for National Legislative Schemes in Public Health,
prepared for the National Public Health Partnership by the Centre for Comparative
Constitutional Studies at University of Melbourne, offered a useful framework for
identifying and assessing options for achieving uniform national regulatory
arrangements. The paper identified a spectrum of uniformity – ranging from complete
uniformity to no uniformity with variations in between – involving harmonisation,
reciprocity, coordination of legislation/policy and exchange of information (The
University of Melbourne 1999: 12).
The framework encourages policy makers to consider the level of uniformity and
coordination that is desirable, appropriate and achievable. Gaps are inevitable, even
with highly uniform schemes, particularly if administration of the scheme is not uniform,
or there is no uniformity of associated matters such as Acts Interpretation Acts,
ombudsman legislation, administrative and judicial review and judicial interpretation
(1999: 13).
Nine options were identified for achieving uniform national legislative schemes (1999:
12–13). Figure 9.1 summarises the key features of each option and the level of
uniformity achieved.
The paper also identifies three intergovernmental support mechanisms that are used to
achieve and maintain uniformity over time: ministerial councils, intergovernmental
agreements, and central administrative bodies. The role of a ministerial council is to
facilitate consultation and cooperation between Australian governments, develop policy
jointly, and take joint action in the resolution of issues which arise between
governments (1999: 14). The AHMC already performs this role for the health portfolio
under a number of intergovernmental agreements.
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Intergovernmental agreements are ‘political compacts’ that set out the terms and
understandings between the parties, including the role, functions and processes of any
ministerial council, the terms of the arrangements and the provisions to be included in
any subsequent legislation.222 The establishment of a central administrative body or
national authority is a common mechanism through which cooperative legislative
schemes seek to harmonise or make uniform the administration of the scheme.
Typically such a body is set up in legislation of one jurisdiction and invested with
power by the others. A greater degree of uniformity in the operation of the law is
likely if the administration is centralised in this way223 (The University of
Melbourne 1999: 16).

222

Examples of intergovernmental agreements include the Agreement on National Competition
Policy and Related Reforms (1997), the National Public Health Partnership (1996) and the
Intergovernmental Agreement on Mutual Recognition (1992).

223

Examples of central administrative bodies include Food Standards Australia New Zealand,
National Registration Authority for Agricultural and Veterinary Chemicals, Therapeutic Goods
Administration, Professional Standards Council and the National Blood Authority.
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FIGURE 9.1: Implementation options for national legislative schemes*
No.

Option

1

Unilateral exercise of
power by the
Commonwealth

2

Reference of power
to the
Commonwealth

3

Incorporation by
reference

4

5

‘Roll back’ schemes

Complementary
legislative schemes

Level of
Brief description
uniformity
High
Commonwealth legislates within current constitutional framework using
indirect head of power (for example section 51(1) or 51(20); or a new
head of power is created covering health via alteration to the Constitution
passed at referendum.
High
States refer power to Commonwealth under section 51(37) of the
Constitution. Reference may be broad or specific, limited duration,
involve one or more states, subject to conditions. States retain concurrent
powers.
High
One jurisdiction enacts legislation with all substantive provisions and
legislation is adopted and applied in legislation enacted by other
participating jurisdictions. Ministerial Council and intergovernmental
agreement determines content of host legislation and processes for
amendment and review. Amendments may or may not be adopted
automatically. Usually includes central administrative body.
Moderate

Moderate

Commonwealth legislates to establish minimum standards on matters
over which Commonwealth and states have concurrent power. States
may legislate for and administer alternative rights and procedures.
Commonwealth Senate can reject alternative provisions if considered not
to comply with Commonwealth scheme.
Commonwealth and states reach agreement on policy, and each
jurisdiction passes separate but totally consistent (although not
necessarily identical) legislation. The key provisions are set by
intergovernmental agreement and must be included. Format of specific

Examples



Mutual recognition
(some states).



Uniform consumer
credit laws scheme
National corporations
scheme
Mutual recognition
(some states).






Native title scheme.



Therapeutic Goods
regulation
Model Food Act and
Food Regulation
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No.

6

Option

Level of
uniformity

‘Alternative
consistent’ legislative
schemes
Reciprocal legislative
schemes

Moderate

8

Agreed
legislation/policies

Low

9

Exchange of
information

Low

7

Moderate

Brief description

Examples

legislation left to each jurisdiction and can be implemented when
politically and administratively convenient. The intergovernmental
agreement may or may not include the development of an agreed version
of the Bill. Each parliament has an opportunity to consider and amend the
Bill and local concerns or drafting practices may have some influence on
the final version.
Variation of Option 3. Participating jurisdictions pass legislation that is
identical to but less extensive than host legislation.

Agreement (2002)
Legal professions
legislation.

Jurisdictions recognise on a reciprocal basis a status given by another
jurisdiction, thereby extending national coverage rather than achieving
uniformity.
Participating jurisdictions agree to implement similar legislation or
policies via local legislation. The format of specific legislation is left to
each jurisdiction; key provisions are set by Council/intergovernmental
agreement and must be included.
Ministers and/or public servants exchange information about policy
initiatives and regulatory structures.





Uniform consumer
credit laws scheme.



Mutual recognition
scheme.



Agreement to regulate
firearms (1996).



Victoria’s Tobacco Act
1987
National Public Health
Partnership (Phase 1).



*Note: Adapted from a Centre for Comparative Constitutional Studies paper titled Implementation options for national legislative schemes in Public Health,
7 September 1999.
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9.7

Discussion

Uniformity in legislation and administration of the regulatory scheme for the health
professions is not an end in itself but rather, a means to enhance the efficiency and
effectiveness of the health workforce and increase its adaptability and responsiveness to
changing healthcare needs. There are distinct strengths in the diversity of a federal
system (The University of Melbourne 1999: 2). Each reform option should be assessed
not only as to the extent to which its public policy goals are achieved, but also: how
efficiently the scheme works (the speed with which it can be initiated, amended and
reliably maintained); the extent to which it preserves the rule of law; and how it affects
the broader issue of federal balance (The University of Melbourne 1999: 17).
The most common approaches used in the health portfolio to achieve uniform national
arrangements appear to be exchange of information, reciprocal recognition and, in a few
cases, complementary legislation. National legislative schemes based on reference of
powers or incorporation by reference are generally less common. They offer a higher
degree of uniformity, but are perceived by some as a threat to the system of
parliamentary democracy (The University of Melbourne 1999: 18).
Jurisdictions invested considerable effort in the development and implementation of
mutual recognition legislation in 1990–95. However, the level of consistency achieved in
regulatory arrangements through reciprocal recognition has been eroded over time,
through NCP legislative review processes or as a result of periodic amendments in
response to local pressures (DHS 2005b: 3).
On face value, complementary legislation is an attractive option. It has been used
recently to develop the Model Legal Professions Bill that is being enacted (with some
variation) in jurisdictions.224 This approach allows each jurisdiction to enact the
legislation when convenient to its legislative program, there are no constitutional
impediments, and it is respectful of state sovereignty. However, when implemented, the
scheme offers only a moderate level of uniformity, particularly if it does not provide for

224

See for example the Legal Professions Act 2004 (Vic) that gives effect to the
intergovernmental agreement between Attorneys General to implement a national scheme
for regulation of the legal profession.
258

a centralised administration. An intergovernmental agreement is essential, but this takes
time to initiate and the terms need to be carefully negotiated. Even when supported by
a mechanism such as an intergovernmental agreement, there is potential for erosion of
uniformity over time unless the effort is maintained.
The policy imperatives outlined earlier suggest the need for greater uniformity in
arrangements than is likely to be achieved by enhancing the current mutual recognition
system via a system of ‘deemed registration’ (a form of reciprocal recognition) or
complementary legislation. In addition, if a portability mechanism is implemented via
agreed legislation/policies, rather than through a scheme that offers greater uniformity
in the legislative instruments and administration, the disparities across jurisdictions are
likely to be exacerbated.
Regulatory reform is likely to generate considerable emotion within the professions
because it challenges traditional hierarchies, the division of labour, and the autonomy
and control of the professions over their work. The submissions to the Victorian Review
of Regulation of the Health Professions provide an indication of the likely views of
stakeholders on structural reform proposals.225
The peak professional bodies for each profession (such as the AMA, ADA and Australian
Psychological Society) are likely to support rationalisation of the statutory obligations
placed on practitioners who engage in cross-border practice. Some may also support
transfer of administrative responsibility for registering practitioners from state and
territory boards to the national level. However, many are unlikely to accept the need for
more radical structural reform, and are likely to argue that it is inappropriate for
registration boards to be influenced by workforce shortages when discharging their
duties. They are likely to view the creation of national cross-profession registering and
accreditation authorities as resulting in a serious diminution of professional autonomy,
standards of training and quality of care:

225

Submissions are available at the web site
<www.dhs.vic.gov.au/workforce/pracreg/sys_review>
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A super-accreditation body, which apart from being (another) layer of
bureaucracy also failed to take into account the difference between training
programs ... would detract from the quality of care within the professions (Dr
Mukesh Haikerwal, President AMA in Stafford 2006: 7).
Most registration boards are likely to hold similar views to the professional associations,
but may be more muted in their criticism. Board members are generally government
appointees and have statutory responsibilities. They are, therefore, less likely to take a
public stance opposing reforms, but rather, will express their opposition privately in
discussions with their respective departments and ministers. The consumer lobby,
although not particularly active in this area, is likely to view the reforms as improving
transparency and accountability, although the threat of a decline in standards of care
may generate anxiety for some individual consumers. Training institutions may have
mixed views, depending on whether they see the rationalisation of the accreditation
function as in their interests, and the extent to which they identify with the views of the
professional bodies.
Despite likely resistance from the professional bodies, there are strong public policy
arguments for pursuing a single national registering authority with a centralised
administration. This single reform has the most potential to assist in reshaping of the
health workforce. It will, however, require strong political and bureaucratic leadership
and willingness to ‘take on’ the professional lobby.
Ultimately, it will be up to the jurisdictions concerned to determine the extent to which
wholesale legislative and structural reform is required and the mechanisms through
which this is to be achieved. Although the AHMAC submission to the Productivity
Commission, endorsed by all jurisdictions, proposed a single national registering
authority for all the registered professions (AHMAC 2005b), when it comes to the
crunch, in the face of strong opposition from the professions, it will be interesting to see
how many jurisdictions support reform. In the absence of a strong consumer voice in
support of reform, whether the time is right will depend in part on the political cycles of
the various governments and whether politicians and bureaucrats at the state and
territory level are convinced that the benefits of reform outweigh the potential loss of
state sovereignty and control.
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At a minimum this research suggests there must be: a single set of registration
requirements applied consistently across Australia regardless of the jurisdiction in which
a practitioner seeks registration; common standards that set entry level requirements
for practice; and accrediting training courses for registration purposes that set
requirements for ongoing practice, monitoring practitioner performance and dealing
with complaints and discipline. Ideally, there should also be a single national central
administration for registration of practitioners, or at least amalgamation of state-based
administrations on a profession by profession basis. Such objectives are unlikely to be
achieved under the current state and territory-based legislative schemes.
The speed with which workforce reform and expanded scopes of practice are adopted
across the nation will continue to be slower than is desirable where such reforms require
amendment of associated state and territory legislation such as drugs and poisons
legislation. However, a single national regulatory authority would force the professions
into a dialogue that they might otherwise avoid and provide a mechanism to more
quickly resolve demarcation disputes about expansions in scopes of practice.
9.8

Conclusion

Criticisms of the Australian health practitioner registration system fall into five main
categories: the shortcomings of mutual recognition vis-à-vis mobility of practitioners;
the problems generated by duplicative bureaucratic requirements and statutory
obligations; the need for an efficient and effective regulatory scheme to adequately
protect the public from poorly trained, incompetent or unethical practitioners; concerns
about the effectiveness of peer review as the basis of the regulatory model; and the
need for a regulatory system that better promotes workforce flexibility and reform.
The way registration legislation is framed and how regulatory powers are exercised by
registration boards can impede, rather than facilitate, workforce flexibility, task transfer,
expansion of the scopes of practice of registered and action on unregistered
practitioners. The Productivity Commission’s proposals to establish two national
statutory authorities, in order to consolidate registration of practitioners and
accreditation of training courses across all jurisdictions and all health professions,
present a bold vision for the future.
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Fostering informed debate to clarify the exact nature of the mechanisms through which
national arrangements can be achieved and to work towards consensus on a preferred
model will be challenging. Within the framework of our Constitution, a number of
approaches could be taken to provide statutory powers for any newly-constituted
national registration or accreditation authority. These include complementary state and
territory legislation, adoption of laws and ceding of powers to the Commonwealth.
The intricacies of constitutional arrangements and how legislative measures can be
made to work have to be considered within a political context. On the one hand, many
associations that represent the professions have a history of opposition to reforms that
threaten their traditional professional boundaries and the autonomy and independence
of their respective regulatory bodies. On the other hand, the consumer lobby is not well
organised on these issues, and the extent to which the community-at-large will
understand and embrace the nuances and implications of the reforms is uncertain.
Any reform that leaves current profession-specific state and territory regulatory
structures intact is unlikely to provide the levers required to drive necessary workforce
reform. Whether government-instigated structural reforms will succeed in the face of
concerted opposition from the health professions will depend on how the rationale for,
and desirability of, reform is communicated and the extent to which media and popular
support is harnessed.
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CHAPTER 10: THE POLICY CHANGE PROCESS IN REFORM OF HEALTH PROFESSIONS
REGULATION226
Paper 5:

A critical juncture – The interplay of structural interests, policy
entrepreneurs and ideas that shaped the establishment of the National
Registration and Accreditation Scheme for the health professions

10.1

Introduction

In March 2008 members of COAG227 signed the Intergovernmental Agreement for a
National Registration and Accreditation Scheme for the Health Professions (the IGA)
(COAG 2008b). Under the IGA, state and territory governments committed to: repeal
their local occupational licensing laws; abolish their state-based registration boards; and
legislate to establish a single national cross-profession registration regime for the health
professions which would be administered by a single national agency and a single
national cross-profession accreditation authority.
The reform package was based largely on the recommendations of a Productivity
Commission research report of 2005, titled Australia’s Health Workforce (PC 2005c). The
rationale for reform was ‘to facilitate workforce mobility, improve safety and quality,
and reduce red tape’ (COAG 2006b: 4).
Between 2008 and 2010, all state and territory parliaments enacted legislation to give
effect to the IGA. Together these laws are known as the Health Practitioner Regulation
National Law or ‘the National Law’.228 The reform process culminated on 1 July 2010,

226

This chapter presents a paper written in 2013–14. It is a study of the policy processes that
occurred from 2004 to 2010 that led to the enactment of laws to establish the NRAS. It
addresses the secondary research question identified in Chapter 1: How have institutions,
interests, ideas, individuals and context shaped policy-making processes and outcomes?

227

The Council of Australian Governments (COAG) is made up of the first ministers of the
Commonwealth, state and territory governments, that is, the Prime Minister and the eight
state and territory Premiers.

228

The first statutes enacted through the Queensland Parliament were the Health Practitioner
Regulation National Law (Administrative Arrangements) Act 2008 (Qld) and the Health
Practitioner Regulation National Law Act 2009 (Qld). All other states and territories except
Western Australia passed ‘adoption laws’, that is, laws that ‘adopted and applied’ the Health
Practitioner Regulation National Law Act 2009 (Qld) as law in their respective jurisdictions.
Western Australia passed ‘complementary legislation’, enacting separately all the substantive
provisions of the Queensland law.
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with commencement of the National Registration and Accreditation Scheme for the
Health Professions (NRAS).229
At a cost of approximately $25m in transition funding,230 the reforms involved: the
enactment of 15 state, territory and Commonwealth statutes; repeal of 65 statutes and
associated regulations; abolition of more than 90 regulatory bodies operating under 38
separate administrations; establishment of 19 new statutory entities231 comprising 14
national boards and a single national administrative agency (including a new national
office and eight new state and territory offices); development and implementation of a
new national IT system; transition of approximately 400 staff, more than 550,000
registrants and 1.5m registration records; and ‘grand-parenting’232 of approximately
18,000 first-time registrants (AHPRA 2012; AHPRA 2013: 26; 31; 55; 69).
As of July 2017, 14 health professions are regulated under the NRAS (covering 22
occupational groups),233 with administrative support provided to 14 National Boards via

229

The initial 10 professions to enter the NRAS in July 2010 were: chiropractic, dental (including
dentists, dental specialists, dental hygienists, dental prosthetists, dental therapists and oral
health therapists), medicine, nursing and midwifery, optometry, osteopathy, pharmacy,
physiotherapy, podiatry and psychology. A further four professions entered the National
Scheme in July 2012. They were: Aboriginal and Torres Strait Islander health practice, Chinese
medicine, medical radiation practice and occupational therapy.

230

This figure is made up of an initial allocation approved by the Council of Australian
Governments in July 2006 of $19.8 million ($12.3 million for national professional registration
and $7.5 million for national accreditation), and an additional allocation of $5.5 across two
financial years (2010-11 and 2011-12) to finance the entry of a further four professions to the
National Scheme in July 2012 (COAG 2006: Attachments B and C; AHMAC 2011c).

231

The 19 statutory entities established were: 14 National Boards, the Agency Management
Committee of the Australian Health Practitioner Regulation Agency, the Australian Health
Workforce Advisory Council, and the Australian Health Workforce Ministerial Council, the
National Health Practitioner Ombudsman and the National Health Practitioner Privacy
Commissioner.

232

The term ‘grand-parenting’ or more commonly ‘grandfathering’ defines a ‘grandfather clause’
as "an exception to a restriction that allows all those already doing something to continue
doing it even if they would be stopped by the new restriction" (The Law Dictionary 2017).
Thus, ‘grandfathering’ is allowing an existing operation or conduct to continue legally when a
new operation or conduct would be illegal (See <www.bayworld.net/unn/blackslaw.htm>)

233

Four additional professions entered the National Scheme in 2012: Aboriginal and Torres Strait
Islander health practice, Chinese medicine, medical radiation practice and occupational
therapy. Some National Boards regulate a number of occupational groups, for instance the
Dental Board of Australia regulates dentists, dental specialists, dental hygienists, dental
prosthetists, dental therapists, and oral health therapists.
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a single agency, the Australian Health Practitioner Regulation Agency (AHPRA) (AHPRA
2012: 10–11).
By any measure, these structural reforms constituted a huge change management
exercise delivered within a startlingly short time. The reforms also represented a critical
juncture in the history of governance of Australia’s health professions, a history which
had otherwise seen only incremental change since the first colonial registration boards
were established in the mid-1800s.
How did these reforms come about and why at this time? What were the forces at play?
Why did these structural reforms differ from the blueprint laid out by the Productivity
Commission? To address these questions, this chapter examines the events surrounding
three key milestones in the reform process: the publication of the Productivity
Commission’s research report in January 2006; the signing of the COAG IGA in March
2008; and the subsequent enactment by all states and territories of the National Law in
2009–10.
Insights are drawn from various theories and frameworks,234 to better understand the
dynamic interplay of forces that shaped the policy process and outcomes. The analysis
addresses the influence of the broader political, social and economic context, the
interplay of structural interests, and how ‘policy entrepreneurs’, with the benefit of
‘policy-oriented learning’ used ideas strategically to pursue their policy objectives.
10.2

Methodology

This study used document analysis to gather data on the policy processes associated
with establishment of the NRAS.
The document search encompassed five types of document: Acts and regulations;
ministerial communiques; government consultation papers and reports; stakeholder

234

These include Alford’s structural interests theory (1975); Kingdon’s multiple streams theory
(1984); Baumgartner and Jones’ punctuated equilibrium theory (1991; 1993); Sabatier and
Jenkins-Smith’s advocacy coalition framework (1993); and Acemoglu and Robinson’s theory
of historical institutionalism (2012).
265

submissions; and meeting papers and minutes from intergovernmental committees.235
Four agency websites provided the bulk of the material for analysis: the Productivity
Commission; the National Health Workforce Taskforce;236 the Victorian DHS; and AHPRA.
With

permission,

unpublished

materials

–

primarily

decisions

of

various

intergovernmental committees and ministerial council meetings – were accessed from
the electronic files of the Victorian DHS.
Documents were analysed to identify key events in the policy-making process, key
stakeholders, and the views they expressed during the various stages of the reform
process.
The opportunity for research arose from the author’s role as a policy analyst, directly
involved in the reform process throughout the period under study. 237 This enabled
access to relevant documents and contemporaneous records of the policy process. It
also provided understanding, as an insider, of which documents were more or less
important, which stakeholder submissions and representations were more or less
influential, and what emphasis to place on the events that unfolded. This insider
knowledge informs the analysis in this study, particularly the understanding of the key
debates that focused the minds of policy decision makers, and the factors that shaped
the eventual policy outcomes.

235

Acts and regulations were sourced from State, territory and Commonwealth government
legislation websites. Ministerial Communiques, government consultation papers and reports
were accessed from various Commonwealth, state and territory government websites.
Stakeholder submissions to public consultations were access via various websites, primarily
the Productivity Commission, the National Health Workforce Taskforce, the Victorian
Department of Human Services (formerly the Department of Health and now the Department
of Health and Human Services) and AHPRA.

236

The National Health Workforce Taskforce (NHWT) was a time limited project-based entity
tasked to action and coordinate the achievement of elements of a national health workforce
reform package agreed to by COAG in 2006. The NHWT was based in the then Victorian
Department of Health. It was disbanded with the establishment of Health Workforce
Australia in 2008–09.

237

From 1993, the author had policy responsibility for health practitioner regulation within the
then Victorian Department of Human Services and managed legislative reviews of Victorian
health practitioner registration statutes from 1995 to 2005. From 2004 to 2014, the author
held various roles involved with the policy design, legislative development and
implementation of the NRAS.
266

10.3

The reform process

The reform process was undertaken in four stages. These largely reflect the stages of the
policy cycle: agenda setting, policy development, legislation development and
implementation (Parsons 1995: 77). These stages, the timing, key actors, milestones and
governance arrangements are set out in Figure 10.1. This study focuses on Stages 1–3.
FIGURE 10.1: Stages in the reform process, actors, milestones and governance
Stage
1. Agenda setting
Jun 2004–Dec 2005

2. Policy
development
Jan 2006–Mar 2008

3. Legislation
development
Apr 2008–Jun 2010

Key actors

Key milestone

Governance

Productivity
Commission

Publication of
Productivity Commission
report Australia’s Health
Workforce.

COAG

COAG,

Signing on 26 March
2008 of the
Intergovernmental
Agreement for a
National Registration
and Accreditation
Scheme for the Health
Professions.

COAG

Passage through the
Queensland Parliament
of the Health
Practitioner Regulation
National Law Act 2009
and adoption laws in
Queensland, NSW and
Victoria.

Health Ministers
(AHMC and
AHWMC)

Commencement of full
registration functions for
10 professions on 1 July
2010 and a further four
professions on 1 July
2012.

Health Ministers
(AHWMC)

COAG Senior
Officials Group
and its Health
Working Group

National
Registration
and
Accreditation
Implementation
Project Team
(NRAIP)/state,
territory and
Commonwealth
health
departments;

Health CEOs
Governance
Committee

PRSC; NRAS
Subcommittee
4. Implementation
Mar 2009–Jul 2012

NRAIP (Mar–
Dec 2009)
AHPRA &
National Boards
(Dec 2009–Jul
2012)

Health CEOs
(Governance
Committee)
NRAS
Subcommittee
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Appendix 10.1 sets out the sequence of events associated with Stages 1–3.
Stage 1 – Agenda setting
The first stage commenced in 2004 with events leading up to COAG’s decision to
commission research into health workforce issues (COAG 2004: 6) and ended in January
2006 when the Productivity Commission research report Australia’s Health Workforce
(PC 2006) was released. During this ‘agenda-setting’ stage, regulation of the health
professions was defined as a problem that needed national attention. The Productivity
Commission report presented a particular diagnosis of this problem and its findings and
recommendations offered a blueprint for national reform.
COAG’s June 2004 decision, and the Commonwealth Government’s subsequent
reference to the Productivity Commission to undertake research, was prompted in part
by pressure from the then Victorian Minister for Health, Bronwyn Pike, and her
department. Minister Pike’s public media campaign highlighted inadequacies in
Victoria’s allocation of medical training places (ABC 7.30 Report 2004; DHS 2004b;
Parliament of Victoria 2012: 7). The terms of reference subsequently agreed to by COAG
extended to three pages, but it was the word ‘regulatory’ in the first term of reference
(Australian Government 2005a: 2) that gave the Productivity Commission a mandate to
examine the impact on the health workforce of the then eight separate state and
territory regulatory regimes.
The Productivity Commission adopted an evidence-informed policy process. Initial
desktop research of the issues, informed by input from state and territory health
departments, was followed by publication of an issues paper for comment by
stakeholders (PC 2005a). A position paper followed, setting out the Commission’s initial
proposals for reform and inviting comment through submissions and forums (PC 2005b).
The final report, with recommendations for reform, was submitted to the
Commonwealth Treasurer in late 2005 and publicly released in January 2006 (PC 2005c).
The Productivity Commission received some 350 submissions. The majority were from
professional associations, industry bodies and provider organisations, with stakeholders
representing the medical profession disproportionately represented. Very few
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consumers or consumer organisations made submissions.238 Analysis of the submissions
shows that the Victorian Government was the first to put to the idea of national
registration via a single national multi-profession regulatory regime to the Productivity
Commission (Victorian Government 2005c). This idea had been canvassed in successive
Victorian DHS publications and submissions dating back to 2001 (DHS 2001: 41; DHS
2003a: 64; Victorian Government 2005a; Victorian Government 2005b).239
In July 2005, in its first formal submission to the Productivity Commission, the Victorian
Government put the view that the fragmented state and profession-based regulatory
regimes presented a significant barrier to workforce reform and that institutional reform
was critical in order to progress a broader workforce reform agenda (Victorian
Government 2005c: 1). The submission stressed the growing crisis associated with
health workforce shortages and urged a program of regulatory and administrative
reforms, including a single national multi-profession registration regime to replace the
separate state and territory profession-specific registration regimes:
In Victoria, without substantial reform, there is evidence that it will not be
possible to meet even the most conservative estimates of future service demand
... Problems of this magnitude require more than changes at the margins … [there
is a] need for a national, coherent approach that involves both state and national
reform (Victorian Government 2005c: 1).
Given oxygen by the Productivity Commission’s subsequent position paper (PC 2005b),
the Victorian proposal drew extensive comment from stakeholders and became a key
focus of the policy debate that followed. However, the Productivity Commission was not
immediately convinced of the case for institutional reform of the kind proposed by

238

10 submissions were made by consumer representative bodies. These were from Breast
Cancer Network Australia, COTA National Seniors Partnership, People’s Health Movement
Australia, Mental Health Council of Australia, Maternity Coalition, Alzheimers Australia,
Cancer Voices NSW, National Heart Foundation, NSW Council for Intellectual Disability,
Australian Association of the Deaf.

239

For instance, the DHS discussion paper of 2003 drew attention to difficulties associated with
incremental reform, canvassed an ‘umbrella’ registration Act for Victoria, a single registering
authority for multiple professions, a single administrative support unit for registration boards,
as well as alternative legislative models for achieving nationally consistent registration
arrangements (DHS 2003a).
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Victoria. Its position paper noted the proposal but instead suggested that ‘mutual
recognition arrangements should be improved through implementing fee waivers for
mobile practitioners and streamlining processes for short term provision of services
across jurisdictional borders’ (PC 2005b: 103). The Productivity Commission reserved its
judgement on more radical structural reform:
The merits of consolidation of registration boards, across jurisdictions and/or
across professions, can only be assessed on a case by case basis. With the
adoption of uniform national standards for registration, the issue hinges on
administrative and compliance cost savings and the transition costs of change (PC
2005b: 103).
The government view
Analysis of the various individual and combined government submissions shows how
state, territory and Commonwealth government policy positions evolved during 2005. It
also shows how influential governments were in shaping the Productivity Commission’s
final position – that significant institutional reform was warranted and would provide an
essential lever for governments to drive health workforce reform.
Four key observations are drawn from this analysis of government submissions. First,
early government submissions signalled an appetite to challenge the institutional power
of the medical profession in order to secure reform, stressing the need for urgent action
to address an impending crisis in workforce supply. A common theme in the submissions
was the need to ‘break down profession-based silos’ (NSW Government 2005a: 41; NT
Government 2005c; Qld Government 2005a: 8) and for ‘increased regulatory oversight
and control of anti-competitive trade practices by professional colleges’ (NSW
Government 2005a: 41):
Governance of any agency should not allow individual professions to capture the
education agenda and should also ensure that professional organisations and
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specialty colleges can be engaged in a way that supports innovation over natural
professional protectionism (NSW Government 2005b: 14).240
The South Australian submission called for a ‘paradigm shift’, to a ‘population health
approach’, ‘a definition of health workforce that goes beyond the traditional concept of
a medical workforce’ and ‘a more radical rethink and redefinition’ of the currently
defined roles of health professionals (South Australian Government 2005: 1; 19; 42).
The AHMAC submission of August 2005 went further. It challenged head on the principle
of peer review under which the professions exercised regulatory autonomy and control
of their standards of training and practice. This principle had underpinned the regulatory
model for the health professions since the first colonial medical registration boards were
established in the mid-1800s:
Whilst expert input is important to practitioner regulation, there are issues about
a profession based group determining the qualifications for practice, issues of
professional scope of practice, supervision, support/assistant roles etc, relevant to
that profession. These regulatory roles involve complex balancing of competing
issues such as protection of the public and the particular professional traditions
and perspectives (AHMAC 2005a: 5).
Second, with respect to a preferred solution, the united view presented in the final joint
state and territory government submission of November 2005 was not apparent in the
earlier submissions from individual governments.241 This is suggestive of behind the
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Similarly, the Queensland Government urged a move away from the current professionbased approach to health workforce policy. It proposed moving towards health workforce
education and training across professional and disciplinary boundaries and holistic health
workforce strategies across professions and across jurisdictions (Queensland Government
2005b: 11; 14). The South Australian Government described the problem as ‘the traditional
role delineations reinforced by the professional regulatory framework that focuses on
individual occupations’ (South Australian Government 2005: 44).

241

For instance, some early government submissions expressed support for ‘enhanced mutual
recognition’ under which state and territory regimes would be preserved intact (Queensland
Government 2005a: 8). Others made no mention at all of the need for regulatory reform (ACT
Government 2005a; Australian Government 2005b). In its first submission of May 2005, the
ACT Government made no mention of the need for regulatory reform (ACT Government
2005a). In its second submission of August 2005, it offered tentative support for a national
registration body ‘in the longer term’ (ACT Government 2005b: 2). In its third submission of
November 2005, the ACT Government stated:
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scenes work to reach a joint government position. The first joint government submission
of August 2005 proposed a ‘staged approach’ to reform (AHMAC 2005b: 45–46).
However, the second and final joint government submission of November 2005 made no
mention of staging and soundly rejected the Productivity Commission’s proposal to
‘enhance mutual recognition’ of existing state and territory-based registration regimes
(Joint State and Territory CEOs 2005). Thus, by November 2005, at least on the issue of
the

need

for

national

regulatory

reform,

all

governments

including

the

Commonwealth242 were ‘singing from the same hymn sheet’.
Third, earlier policy processes were cited as influential in shaping government views on
the need for institutional reform. Various government submissions referred to the policy
learning from the legislative reviews under National Competition Policy (NCP),243
AHMAC’s Nationally Consistent Medical Registration Project244 and the Victorian Review

… the experience from the development of Nationally Consistent Medical Registration
through the Australian Health Ministers’ Conference has led the ACT Government to
believe that to extend this approach to other registered professionals would be a difficult
and time consuming process. The most effective way to achieve outcomes would be
through development of a national scheme for health professions regulation (ACT
Government 2005c: 7).
242

While the Commonwealth did not contribute to the second joint government submission
(hence it was called a ‘Joint State and Territory Health CEOs’ submission’) on this aspect of
the reforms, it expressed the same views as all states and territories (Australian Government
2005c: 5).

243

In order to comply with COAG’s Competition Principles Agreement of 1995, all state and
territory governments were required to review and reform their suite of health professions
registration laws and to remove any unjustifiable barriers to competition. This regulatory
reform work took place between 1995 and 2005.

244

The Nationally Consistent Medical Registration Project was an AHMAC funded project
commissioned by Health Ministers in August 2001. It arose from a decision to consider and
consult on a model for a national approach to medical registration which had been developed
by the Australian Council for Safety and Quality in Health Care, with input from the Australian
Medical Council and the then Committee of Presidents of Medical Colleges.
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of Regulation of the Health Professions245 (ACT Government 2005c: 7; Victorian
Government 2005b: 7).246
Finally, government submissions posited a link between workforce regulation and
workforce reform, arguing that registration boards have an important role to play in
either facilitating or hindering workforce reform:
… regulatory schemes that have regulatory bodies dominated by professional
interests and/or have defined scopes of practice have the potential to
compromise the broader public interest because of the resultant reinforcement of
rigid professional boundaries (Victorian Government 2005c: 52).
This was the rationale put to the Productivity Commission to justify the need for more
radical institutional reform than simply enhanced mutual recognition.
The professions views
Analysis of the submissions suggests that there was, at least initially, broad consensus
amongst the professions that ‘national registration’ was a good idea, but that the
proposal to achieve national registration via a single national multi-profession regulatory
regime subsequently polarised the professions.
The general view, particularly from the medical bodies, was ‘If it ain’t broke, don’t fix it’.
Almost immediately, they interpreted government proposals for institutional restructure
as a threat, some seemingly irritated by the perceived slight on their professionalism.247
They argued that the existing system simply needed tweaking to provide for portability
of medical registration across state and territory borders (AMA 2005b).

245

The Victorian Review of Regulation of the Health Professions was a ‘system-wide review’
undertaken by the Victorian Department of Human Services from 2002-05 and resulted in the
enactment of the Health Professions Registration Act 2005 (Vic) and repeal of multiple
profession specific registration Victorian statutes including the Medical Practice Act 1994 and
the Nurses Act 1993.

246

In particular, the desire to avoid the complexities of the Nationally Consistent Medical
Registration Project was cited as the reason for pursuing more radical institutional reform
(ACT Government 2005c: 7).

247

For instance, a marked shift in tenor was evident between the AMA’s first submission of
August 2005 and that which followed in November 2005 – perhaps due to its leadership
realising the extent of the governments’ reform agenda.
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By strongly opposing a multi-profession governance model to replace eight separate
state and territory medical registration boards, the AMA not only rejected the
governments’ solution but also the very definition of the problem:
The Issues Paper raises the spectre of AMWAC248 processes being captured by
professional interests but it is more of a problem that the workforce planning has
been captured by narrowly focused government interests (AMA 2005a: 6).
The AMA couched its criticisms of the governments’ workforce reform agenda in terms
of safety and quality, warning of a decline in service quality. ‘It is the government’s
choice, if it wishes to lower standards to reduce costs’ (AMA 2005b: 1). The AMA’s
position on workforce reform was unequivocal – it would support ‘team based models of
care under the control of the medical practitioner’, but would not support task
substitution from medical practitioners to others (AMA 2005a: 5).
The consumer view
Of 353 submissions published by the Productivity Commission, only 10 were from groups
representing service users.249 Of these, only three submissions touched on workforce
regulation and only one supported national registration (Consumers’ Federation of
Australia 2005).250

248

The Australian Medical Workforce Advisory Committee (AMWAC) was a committee of
AHMAC established in 1995 to assist with the development of a more strategic focus on
medical workforce planning in Australia and to advise on medical workforce matters,
including workforce supply, distribution and future requirements. It ceased to operate in June
2006 following a review of AHMAC workforce committees.

249

These submissions were from consumer groups involved in cancer care, Alzheimer’s disease,
heart disease, mental health, intellectual disability, seniors health, deaf services and
maternity services.

250

The Consumers’ Federation of Australia submission stated ‘the service provider is seen at
times to protect income and workload thereby stifling workforce innovation’ and ‘safety and
quality is seen as the trump card whenever current power structures are challenged or
scrutinised or asked to be transparent or held to account’. The submission supported a
national scheme to give consistency and surety for consumers, remove the muddle of the
vagaries of jurisdictional registration, make it more accountable through greater public
scrutiny, be visible and thereby create a greater confidence in the consumer, hopefully lead
to a more productive workforce – through rationalisation and innovation.
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The Productivity Commission view
The key findings of the Productivity Commission’s final report are set out in Figure 10.2
below.
FIGURE 10.2: Key findings of the Productivity Commission’s research report Australia’s
Health Workforce
•

Unnecessary barriers to the mobility of practitioners

•

Inconsistencies in legislative requirements across states and territories

•

Difficulties in ensuring effectiveness, quality assurance and consumer protection

•

Perceived failures in the peer review model of regulation

•

The challenge of facilitating a flexible, responsive and sustainable health workforce

•

Workforce shortages projected to grow

•

Over 90 separate profession-specific regulatory authorities

•

Less fragmented and better coordinated system should provide the levers required
to:
– drive reform to scopes of practice and job design while maintaining safety and
quality
– provide nationally consolidated and coherent frameworks for course
accreditation and registration
–

deliver a more coordinated and responsive education and training regime.

Source: PC 2005c: XV–XXXII.

Along with a range of policy and administrative reforms to workforce arrangements, the
Productivity Commission recommended two key regulatory reforms: staged introduction
of a single national accreditation regime and agency to provide the basis for nationally
uniform accreditation standards for the health professions; and the creation of a single
national registration board with ‘supporting professional panels’ to provide for national
registration standards for the health professions (PC 2005c).
Stage 2 – Policy development
This stage commenced in February 2006 with COAG’s announcement of its support for
the key directions of the Productivity Commission’s report and its request for senior
officials to undertake further work on the recommendations (COAG 2006a:12). It ended
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just over two years later when the state, territory and Commonwealth first ministers
signed the COAG IGA (COAG 2008b) and delegated responsibility for its implementation
to health ministers. During this stage, following four rounds of consultation with
stakeholders, the policy ‘bones’ of the National Scheme were settled between
governments. Appendix 10.1 sets out the sequence of events.
Senior officials appointed a Health Working Group comprised of representatives from
state, territory and Commonwealth central agencies and health departments, supported
by a small Task Team, to undertake the work.251
Following an initial round of stakeholder consultation, in July 2006 COAG announced the
proposed new national arrangements and an ambitious implementation timeline (COAG
2006b). The COAG plan was largely consistent with the Productivity Commission’s
recommended model, that is: the new institutional arrangements would commence by
July 2008; there would be a consolidated national multi-profession registration scheme
to cover nine occupational groups; it would be underpinned by a national ‘Multilateral
Intergovernmental Agreement’ and enacted by either incorporation by reference or
complementary legislation; two cross-profession national bodies would be established, a
national registration board and a national accreditation authority (COAG 2006b: 2); and
the scheme would ‘facilitate expert input on professional matters for professions
covered by the scheme, to be provided through participation on profession-specific
committees, panels or other such mechanism’ (COAG 2006b: Attachment B).
A range of contested policy issues were settled between governments during this stage
and were documented in the IGA.252

251

The Health Working Group was chaired by Dr Louise Morauta, then Deputy Secretary of the
Commonwealth Department of Health. The Task Team was led by Mr Peter Carver, Director
of the Health Workforce Branch, Victorian DHS and comprised health policy officers from
Victoria, Queensland and the Commonwealth, including the author.

252

These policy issues included: the structural elements of the scheme; the number and
structure of professional registers; what professional titles and practices would be reserved
for each profession; which professions would have specialties recognised within the scheme;
appeal pathways for registration and disciplinary decisions made under the scheme and what
bodies would hear serious disciplinary matters; how registered practitioners would be
authorised to use scheduled medicines; how the ‘partially regulated’ and ‘unregistered’
health professions would be dealt with,252 how the scheme would be financed; what powers
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Contests over governance
Those aspects of the proposed scheme most strongly contested by the professional
bodies related primarily to the issue of regulatory control and who would exercise it.
Two key elements of the reform package were in dispute for the duration of the reform
process: first, governance of the national registration body and what statutory powers
would reside with health ministers vis-à-vis the National Boards; and second, the
structure and governance of the entity or entities responsible for accrediting programs
of training for entry to the professions.
Several versions of the proposed governance arrangements for the national regulator
were released for consultation. The first was judged by many professional bodies to be
overly bureaucratic and complex and a second more ‘simplified’ structure followed
(COAG 2006c; DHS 2007).253 However, the professions continued to oppose any element
of the proposed scheme they considered would diminish professional control of either
the governance of the regulator or the independence of its standard setting processes.
For instance, there was strong opposition to any role for health ministers in granting
final approval of registration and accreditation standards set by boards (DHS 2007: 6;
JMBAC 2007: 2), and to the proposed ‘advisory council’ that was intended to provide a
source of ‘independent’ advice on the operation of the scheme to health ministers (AMA
2007: 4; AMC 2007a: 2).
Feedback from consultations suggests that the critical issue for the professions is
to ensure the central place of professional input in determining and regulating
standards of training, practice and conduct (DHS 2007: 5).
The revised structure did not assuage the fears of the professions (DHS 2007: 7). The
medical bodies (both the medical regulators and the professional associations) rejected
the cross-profession governance model, instead proposing an alternative, a stand-alone

health ministers would have; and what legislative mechanism or mechanisms would be used
to enact the scheme.
253

For instance, the earliest governance model, which placed an ‘Agency Management Board’
between ‘professional panels’ and ministers, was widely criticised as needlessly complex, top
heavy, and costly (DHS 2007).
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national Medical Board controlling its own staff and reporting directly to health
ministers.
... if COAG goes ahead with the idea of an Agency Management Board, we are on
a slippery slope to increased fees, diminution of standards, more bureaucracy and
more red tape ... this model may be seen as a return to the initial position where
the professional boards are subject to political, financial etc, pressures, rather
than being able to independently set and maintain professional standards ...
Replacement of professional regulation with a system without effective
professional involvement will undermine the protective purpose of registration
(JMBAC 2007a: 1–2).
The AMA’s opposition was particularly strident, its position summarised as follows:
accessing healthcare is different to other purchasing decisions; separation of governance
and expertise is not feasible; efficiency gains can be made by better IT and reduced red
tape; if the professions will not work together, a change in governance will not alter
that; consolidation will result in homogenisation with consequent disengagement of
professional groups in provision of expertise required for appropriate standard setting;
profession-specific accreditation bodies are needed to engage the necessary expertise
and this expertise will be lost if the professions are denied ‘ownership’ (AMA 2007a;
2007b; 2007c).
At the core of the AMA’s position was its view about ‘the unique role of the doctor’, a
role it claimed included ‘leadership of the healthcare team and autonomy and
accountability through self-regulation as a profession’ (AMA 2007b: 1–2). The AMA
argued that grouping doctors with other health professionals risked ‘bringing medicine
down to the lowest common denominator’ (Ramachandran 2007).
Other medical bodies saw the proposed reforms as ‘a veiled attempt to introduce
nationalisation of medicine and facilitate the introduction of managed care’ (National
Association of Practising Psychiatrists 2006: 3). They attacked governments’ workforce
reform agenda and argued that medicine’s regulatory arrangements needed to remain
separate because medicine was ‘different’ from other health professions:
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Because inappropriately registered doctors may maim or kill people, registering
doctors needs to be different from registering other health workers: the medical
registration process must remain separate. Sweeping away state medical
registration arrangements which have been refined over many years would be
unnecessarily dangerous … the logical reason for creating a single Health
Registration Authority would seem to be to allow less highly trained practitioners
to do work presently performed by more highly trained practitioners ... COAG’s
present proposal is an ill-conceived leaderless attack on the integrity of all of the
health professions (Australian Association of Surgeons 2007: 43).
By September 2007, the AMA had withdrawn its support for national registration
altogether, hoping to prevent what it saw as ‘the subjugation of the peak medical
registration and medical accreditation bodies to a cross professional directive authority’
(AMA 2007b: 1; AMA & CPMC 2007). Instead, it proposed a ‘minimal change’ approach,
seeking to resurrect the ‘driver’s license’ model,254 under which portability of
registration would be achieved, but existing state and territory medical boards would be
retained as separate statutory entities reporting to their respective state health
ministers (AMC & CPMC 2007).
The AMA’s new proposal succeeded only in generating opposition from the other
professions and from the medical regulators themselves. The AMC and the Medical
Practitioners Board of Victoria publicly stated ‘the objective [of national standards]
won’t be achieved by a minimal change model’ (AMC 2007). However, with a federal
election only months away, the AMA found a sympathetic ear in Prime Minister Howard.
By September 2007, it was clear that negotiations between governments had stalled.
The IGA had been signed by all state and territory premiers, but Prime Minister Howard
was holding out. In October 2007, just before the federal election, the Prime Minister
wrote to each state and territory Premier seeking yet another round of consultation:

254

The ‘driver’s license’ model was originally favoured by the AMA and the Committee of
Presidents of Medical Colleges whereby a license granted in one state or territory authorises
the licensee to practise in any other state or territory without having to make separate
application. The Council of Presidents of Medical Colleges is ‘the unifying organisation of and
support structure for the specialist Medical Colleges of Australia’ (CPMC 2015).
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… my government has been made aware of some strong concerns among the
professions about how our COAG agreement may be implemented. Accordingly, I
consider it important that there be further consultation between governments
and the professions prior to finalisation of the IGA (Prime Minister Howard 2007).
Prime Minister Howard’s decision not to sign the IGA was immediately welcomed in a
joint statement from the AMA and the CPMC: the COAG IGA ‘puts Australians at risk of
lower quality care ... by linking the National Registration and Accreditation Agenda to a
Task Substitution Agenda …’ (AMA & CPMC 2007).
The November 2007 federal election brought the Rudd Labor Government to power. For
the first time in Australia’s history, Labor governments were in power in every state and
territory and federally. Signalling a new era of cooperative federalism, the first meeting
of COAG following the election was occupied with establishing ‘a new model of
cooperation, to end the blame game and buck passing’ (COAG 2007b). It was not until
the next meeting of COAG in March 2008 that the still unsigned IGA would be
considered again.
Just before the March 2008 COAG meeting, media releases from the ANF confirmed the
rift between the professions. ANF secretary Jill Iliffe announced ANF support for a single
national cross-profession regime, labelling opposition from the medical bodies as
‘absolute garbage’ and accusing them of ‘closing ranks over rogue surgeons’. 255 ‘All that
state regulation allows you to do is hide between layers. It’s much more efficient to have
one body. It’s just commonsense’ (Jill Iliffe, Secretary ANF in Maiden 2008). Perhaps
realising that the nursing profession had the most to gain from the ‘task substitution
agenda’ so strongly opposed by the AMA, the ANF’s gloves were off:

255

Presumably the reference to ‘rogue surgeons’ was a reference to the case of Dr Jayant Patel,
the Queensland surgeon who was barred from medical practice in Australia in 2015 for
improper and unethical conduct relating to events that occurred between February 2003 and
December 2004 (AHPRA 2015). Dr Patel served time in prison for his role in the deaths of
three patients at Bundaberg Hospital (ABC News 11 May 2015. Retrieved 14 October, 2015
from <www.mobile.abc.net.au>). His convictions for manslaughter and unlawfully doing
grievous bodily harm were subsequently overturned on appeal to the High Court (see High
Court of Australia, Jayant Mukundray Patel V The Queen [2012] HCA 29. Retrieved 23 July,
2017 from www.hcourt.gov.au/assets/publications/judgment-summaries/2012/hca29-201208-24.pdf)
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Doctors are the biggest hindrance to redesigning the health workforce … You
need someone to slap them around the head so that they stop thinking they are
the be all and end all ... (Rosenthal 2008: 10.256)
With the ANF onside (Maiden 2008) and other peak professional associations at least
prepared to accept the cross-profession governance structure in return for national
registration, the AMA and its allied medical bodies were effectively isolated. Prime
Minister Rudd signed the IGA. The COAG Meeting Communiqué of 26 March 2008
announced:
The new arrangement will help health professionals move around the country
more easily, reduce red tape, provide greater safeguards for the public and
promote a more flexible, responsive and sustainable health workforce (COAG
2008a: 5).
COAG agreed that Queensland would host the substantive legislation to give effect to
the scheme,257 WA would pass complementary legislation, and all other states and
territories would enact legislation to apply the Queensland law as a law of their
jurisdictions. Commencement of the National Scheme was scheduled for 1 July 2010,
just over two years away.
Stage 3 – Legislation development
Stage 3 commenced following signing of the IGA and ended on 30 August 2010 with
Royal Assent of the last of the state and territory laws (in Western Australia) giving
effect to the National Scheme.
On signing the IGA, responsibility for its implementation transferred from COAG and the
central agencies to state, territory and Commonwealth health ministers and their
respective health department officials. Oversight of the legislation development process
was to be through the existing intergovernmental committee structures of AHMAC, that

256

Quote from then Australian Nursing Federation federal secretary Jill Iliffe.

257

Queensland has only one house of parliament and with a majority in the parliament at that
time, the Queensland Government could assure passage of the necessary legislation.
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is, the Health Workforce Principal Committee (HWPC) and its Practitioner Regulation
Subcommittee (PRSC).258
The passage of legislation to establish the National Scheme was managed in three
tranches259 (AHMC 2008a). This provided ample opportunity for professional bodies
unhappy with aspects of the IGA to seek further concessions during framing of the
legislation, and for one jurisdiction (NSW) to ‘carve out’ certain regulatory functions and
retain its own local institutions. Appendix 10.1 sets out this sequence of events.
Contests over accreditation
While the professional bodies continued to contest the governance arrangements for
the registration scheme, the institutional arrangements for delivery of program
accreditation functions260 became the major focus of lobbying during Stage 3.

258

Dr Louise Morauta, who had chaired the HWG during Stage 2, was appointed to lead the
National Registration and Accreditation Implementation Project Team (NRAIP), hosted by the
Victorian DHS. Dr Morauta was appointed to the role after resigning as Deputy Secretary with
the Department of Prime Minister and Cabinet following the change of government and
appointment of a new Secretary, Terry Moran (Grattan 2008). Dr Morauta moved quickly to
streamline the governance and reporting arrangements for the project (Morauta 2011). Dr
Morauta would report directly to a governance committee made up of AHMAC chief
executive officers, which would meet more frequently than AHMAC.

259

The first tranche saw enactment of ‘Bill A’, the Health Practitioner Regulation (Administrative
Arrangements) National Law Act 2008 (Qld) by the Queensland Parliament. This legislation
enabled the structural elements of the scheme to be established and members of the AHPRA
Agency Management Committee and the first 10 National Boards to be appointed 12 months
early, so that they could prepare for the transfer of regulatory responsibilities from state and
territory boards. The second tranche saw the passage of ‘Bill B’, the Health Practitioner
Regulation National Law Act 2009 (Qld), again through the Queensland Parliament, to enact
the remaining substantive provisions required for full operation of NRAS. The third tranche
saw passage of multiple state and territory ‘Bills C’ to provide for adoption and application of
the Queensland law in each jurisdiction (or in the case of WA, enact corresponding
legislation) and make any machinery of government changes to interface with the National
Scheme (for instance Tasmania and South Australia legislated to establish new tribunal
arrangements for hearing disciplinary matters arising from the scheme). The Commonwealth
Parliament also passed a law to amend relevant Commonwealth legislation to enable
Commonwealth schemes such as Medicare and the Pharmaceutical Benefits Scheme to
recognise practitioners registered under NRAS rather than previous state and territory
registration schemes.

260

Program accreditation functions are defined in section 42 of the Health Practitioner
Regulation National Law to include: developing accreditation standards; assessing programs
of study and the education providers to determine whether the programs meet approved
accreditation standards; assessing authorities in other countries who conduct examinations
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The Productivity Commission had recommended structural separation in the delivery of
registration and accreditation functions, with a single national cross-profession
accreditation entity to replace the separately constituted accreditation councils such as
the Australian Medical Council, the Australian Dental Council and the Australian
Pharmacy Accreditation Council.261
Medical bodies such as the AMA and the specialist medical colleges were strongly
opposed to any changes to the governance or role of the Australian Medical Council.
They were alarmed at the prospect that health ministers might meddle in standard
setting for medical training and the accreditation of medical schools. Many submissions
argued that the accreditation functions should be ‘independent’, although independent
of what or whom was rarely articulated (AMC 2007: 5; JMBAC 2007b: 9).
Nine successive rounds of consultation canvassed views on various elements of the
proposed scheme.262 This provided multiple opportunities for professional bodies to
seek additional concessions. A political settlement of the governance arrangements for
delivering the accreditation functions was eventually brokered. The Ministerial Council
would ‘assign’ accreditation functions to the existing accreditation councils for a period
of three years, after which time each registration board would review and determine its
own arrangements (AHWMC 2009b: 1-2; COAG).263 This gave some comfort and
certainty to the accreditation councils and their respective constituencies (the
professions), thus neutralising what had been a running sore in the negotiations with
medical bodies.

for registration in a health profession or accredit programs of study relevant to registration;
overseeing the assessment of the knowledge, clinical skills and professional attributes of
overseas qualified health practitioners who are seeking registration.
261

Beginning with the establishment of the Australian Medical Council in 1993, the
‘accreditation councils’ had in most cases been established as a joint initiative of respective
state and territory registration boards, to enable collaborative delivery of accreditation of
training programs and examination of overseas trained practitioners nationally.

262

See Appendix 10.1. Consultation papers and submissions to these consultations are available
at: <https://web.archive.org/web/20160226234024/http://ahwo.gov.au/natreg-calls.asp>

263

See section 301 of the Health Practitioner Regulation National Law Act which enables the
Ministerial Council to appoint an external accreditation entity.
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Departures from the Productivity Commission blueprint for reform
The Health Ministers’ Communiqué of 8 May 2009 (AHWMC May 2009) announced a
range of departures from the blueprint for reform agreed by COAG in July 2006. These
departures reflected various concessions made to sectional professional interests, most
significantly relating to governance of the accreditation functions. Not only would there
be no single national multi-profession accreditation scheme or agency, health ministers
would have no role in approving accreditation standards. Standards would instead be set
‘independent of governments’.264
By the end of June 2010, with the exception of WA, state and territory governments had
enacted their respective adoption laws, and on 1 July 2010 state and territory
registration boards were abolished and regulatory functions were assumed by the
National Boards and AHPRA. Western Australia joined the scheme three months later on
1 October 2010.
10.4

The reform outcomes

Figure 10.3 sets out the structure of the National Scheme that commenced operation on
1 July 2010.
Fourteen separately constituted National Boards have been established, one for each
regulated profession, with four of the National Boards deciding to operate through
ministerially-appointed state and territory boards.265 In carrying out their functions, the

264

In other concessions to the professions, government appointed state and territory ‘boards’
would be retained, with statutory powers to appoint members residing with the respective
state or territory health minister, and chair positions on National Boards would be reserved
only for practitioner members (making community members ineligible).

265

Under the Health Practitioner Regulation National Law, a National Board has the statutory
power to decide not to have state and territory boards and instead carry out its functions
through a more flexible committee structure with members appointed directly by the
National Board, rather than by the relevant health minister. Most National Boards have
adopted this latter approach, the exceptions being the Medical Board of Australia and the
Nursing and Midwifery Board of Australia (both of which have ministerially appointed state
boards in every state and territory) and the Psychology Board of Australia which operates two
‘Regional Boards’ with ministerially-appointed members. The Dental and Physiotherapy
Boards began with ministerially-appointed state boards but have since opted to disband
these in favour of directly appointed national committees exercising functions across all
states and territories.
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14 National Boards report directly to the Ministerial Council.266 A single national
administrative agency has been established and is managed by a small ‘Agency
Management Committee’ that has a non-registrant chair. While most of the statutory
powers reside with the National Boards (including powers to register practitioners, make
disciplinary decisions, and approve programs of study for registration purposes) National
Boards can delegate these powers to committees and/or to staff of state and territory
offices.
FIGURE 10.3: Structure of the national scheme 1 July 2010

Source: COAG Health Council Guide to the National Registration and Accreditation Scheme for
health professions 2015c

The Productivity Commission’s recommendations for regulatory reform were intended
to address fragmentation and improve coordination and integration across professions
and across states and territories in order to provide governments with the levers to drive
health workforce reform (PC 2006c). However, its recommendations were implemented
266

Section 5 of the Health Practitioner Regulation National Law defines the Australian Health
Workforce Ministerial Council (AHWMC) as comprising Ministers of the governments of the
participating jurisdictions (all states and territories) and the Commonwealth with portfolio
responsibility for health.
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only in part. Figure 10.4 sets out each element of the Productivity Commission’s
recommended regulatory reforms and assesses the extent to which each was
implemented.
FIGURE 10.4: Productivity Commission recommendations for reform of registration
and accreditation arrangements for health practitioners
Recommendations

Implemented?

Accreditation of training programs


A consolidated national accreditation regime to integrate the
current profession-based system

No



An overarching statutory national accreditation board responsible
for accreditation across the health workforce

No



Membership provides for broad-based expertise in health and
education and training matters, while being structured to reflect
the wider public interest



Encompass the training of workers in the VET system

No



Responsible for developing a national approach for the
assessment of the education and training qualifications of
overseas trained health workers.

No

No

Registration of health practitioners


A single national health registration board for all health workers



Supporting professional panels to advise on specific requirements
and codes of practice and take disciplinary action



Structural arrangements that reinforce an across-profession
emphasis



National standards based on qualification requirements set by the
national accreditation agency and informed by the workforce
improvement agency



Provide objective evaluation of what additional profession or subprofession registration is warranted



Possible administrative and compliance cost savings.

No
No
In part
In part

In part

In part

Source: Recommendations 6.1, 6.2, 7.1, 7.2 (PC 2005).

The gap between final form of the National Scheme and the Productivity Commission’s
2005 blueprint is greater than was suggested by the Health Ministers’ Communiqué of
May 2009. Three departures are worth noting.
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First, with respect to governance of the scheme, the Productivity Commission
recommended that the 85 separate profession-specific registration boards be replaced
by a single national governing board with an independent non-registrant chair and
‘supporting professional panels’. Instead, a more complex governance arrangement has
been implemented, with a more prominent role for the separately constituted National
Boards in the governance of the scheme than envisaged by the Productivity Commission.
Most statutory powers reside with the National Boards which report directly to a
Ministerial Council made up of all state, territory and Commonwealth health ministers.
The powers of AHPRA are limited to providing administrative support to each National
Board, in accordance with 14 separate service agreements. This means that the crossprofession coordination and integration advocated by the Productivity Commission can
only be achieved through cooperation and collaboration between AHPRA and the
National Boards, leveraged by the common legislative framework, staffing and IT
systems. Compared with more streamlined governance models such as the UK’s Health
and Care Professions Council,267 policy fragmentation compartmentalised by profession
continues.
Second, to overcome compartmentalised policy setting with respect to the accreditation
functions, the Productivity Commission envisaged a single overarching cross-profession
national accreditation body.268 Instead, nine profession-specific accreditation councils
that existed prior to 2010 have continued and two new ones have been established.269
The National Boards for the remaining three professions 270 have decided to carry out

267

For the governance arrangements for the UK Health and Care Professions Council see
<www.hcpc-uk.org/aboutus>

268

In other Anglo-American countries (New Zealand, UK, Canada) the role of assessing programs
of study for the purpose of registration of their graduates is a function integral to registration
and is carried out by the registration boards themselves. In Australia, these national
accreditation councils were established because state and territory registration boards
recognised the advantages of carrying out some of their functions on a national basis, and
they established these structures to enable them to overcome the limitations of operating
under a federal system of government.

269

The Australian and New Zealand Osteopathic Council (ANZOC) and the Australian and New
Zealand Podiatry Accreditation Council (ANZPAC).
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Aboriginal and Torres Strait Islander health practice, Chinese medicine and medical radiation
practice.
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their accreditation functions directly, under the governance of internal board-appointed
accreditation committees (AHPRA 2015: 88).271
The third departure of significance was the NSW Government’s decision to adopt the
National Law in part only and to ‘carve out’ and leave with state-constituted bodies272
statutory responsibility for investigation and management of complaints about the
health, performance or conduct of registered practitioners.273
10.5

The forces at play

Lewis describes the policy-making dynamic as a ‘living system’, ‘a series of ongoing
interactions between actors, ideas, and structures, all of which affect each other and reshape positions and connections in an interdependent network’ (2005: 170). Even with
hindsight, the complex interplay of forces that shaped the terms of the National Law and
the establishment of the NRAS is impossible to disentangle. It is, however, possible to
identify the main forces that shaped the decision-making process in this case. These
forces – the contextual factors, interests and institutions, ideas and actors – are
examined below.
10.5.1 Contextual factors
This study highlights the importance of context in setting the scene, creating the impetus
for change, and shaping what reforms are possible.
Emphasising the importance of unpredictable events and the contingent nature of
history, Acemoglu and Robinson describe transitions in institutions as ‘historical, but not
historically pre-determined’ (2012: 431). Outcomes of events during critical junctures
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In accordance with section 43 of the Health Practitioner Regulation National Law. For list of
accreditation entities (external accreditation authorities and internal accreditation
committees, see <www.ahpra.gov.au/Education/Accreditation-Authorities.aspx>
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The NSW Health Care Complaints Commission (HCCC), and 14 profession-specific ‘Councils’
supported by a single administrative office, the Health Professional Councils Authority.
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As a consequence, a portion of the registration fees collected by AHPRA from NSW-based
registrants is redirected to these NSW Councils to pay for their disciplinary functions, and the
NSW taxpayer continues to meet the costs of the NSW Health Care Complaints Commission
(HCCC) which deals with serious disciplinary matters. NSW is defined as a ‘co-regulatory
jurisdiction’ under section 5 of the National Law to reflect these different arrangements.
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are shaped by the ‘weight of history’, as existing economic and political institutions
influence the balance of power and delineate what is politically feasible:
The exact path of institutional development during these periods depends on
which one of the opposing forces will succeed, which groups will be able to form
effective coalitions, and which leaders will be able to structure events to their
advantage (Acemoglu & Robinson 2012: 110).
At the level of policy decision-making, Light’s notion of ‘countervailing forces’ (2005;
2010) describes the dynamic of competing forces, those generating change and those
resisting change to maintain the status quo, pushing and pulling the decision makers
throughout the process of policy decision making.
Four contextual factors were particularly influential in shaping the policy outcomes in
this case: the inertia arising from the existing profession dominated institutional
endowment in Australia; the broader societal and institutional changes influenced by the
forces of neo-liberalism and consumerism, creating conditions conducive to change; the
constraints and opportunities of health policy making afforded by Australia’s federal
system of government; and the particular window of opportunity for reform provided by
the unique political environment of early 2008. These factors are explored below.
The institutional endowment
This study supports Lewis’s view that the health professions are a key defining
characteristic of the Australian health policy context, functioning both as part of the
institutional arrangements and as potent interest groups with unique ability to influence
policy (Lewis 2005: 75).
The power of the health professions was embedded in institutional form in the
registration boards of pre-2010. These institutions embodied a regulatory model, the
origins of which dated to the mid-1800s (Moran 2004: 29). As in other Anglo-American
countries, the Australian medical profession was the first and most successful profession
to employ the ‘ideology of self-regulation’ to legitimise a ‘regulatory settlement’ struck
with the state (Moran 2004: 31). The ‘collegial’ or ‘peer-review’ model of regulation
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institutionalised the power of the professions in the membership and statutory powers
of such registration boards.
Moran describes these institutions as a form of ‘private interest government’, emerging
during the nineteenth century in countries with political systems based on liberal
democratic principles and economies based on market competition (1999b: 10). 274 He
argues that professionalisation was a strategy adopted by the medical profession, to
secure ‘closure’ or protection from both the market and the state. Public power was
appropriated to allow the profession autonomy to control its own affairs, and to control
entry to, and competition within, the market (Moran 1999b: 9–10).
Predating democratic government, these institutions survived virtually unchanged until
the 1970s (Johnson 1972; Moran 2004; Willis 1989). Acting as a force for stability, they
operated, in the terms of Baumgartner and Jones, a successful policy monopoly with a
negative feedback loop that served to systematically dampen pressure for change (True
et al 2006: 8).
In the framing of the National Law, most of the contested policy issues were, at their
core, about either preservation of professional identity, or governance, that is, who
would exercise power and control under the new regulatory regime. These contests
embodied what Fournier labels ‘boundary work’, a phenomenon central to the
establishment and reproduction of the professions (2000: 69). 275
Neo-liberalism and consumerism
This study suggests the social and economic climate of the 1970s and 1980s was
influential in generating the impetus for change. Writing in the UK, Moran suggests two
main forces: first, the collision of pre-democratic systems of rule with modern
institutions and cultural patterns that presupposed democratic and open ways of doing
things; second, the great failures of economic management brought on by the economic
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While Moran was writing primarily on the British regulatory arrangements, similar forces are
evident in Australia (DBV 1993; Willis 2006).
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Fournier describes the ‘labour of division’ that goes into erecting and maintaining boundaries
between professions and various other groups, and ‘the various strategies professionals
engage in to claim exclusive ownership and control over a particular field of knowledge and
practice and to establish their prestige and status’ (2000: 69).
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decline and turmoil of the 1970s, which precipitated a crisis of competence in the
governing system (2004: 28). Similar forces were evident in Australia (Willis 1989; 2006).
This changing social climate brought increasing challenges to ‘medical dominance’ in
health policy making, as governments began to challenge the grip of the professions on
regulatory power (Coburn & Willis 2000; Willis 2006). Beginning in the 1980s in
Australia, governance changes to health professions regulators were incremental and
implementation across the country was patchy. However, from the 1990s the neo-liberal
inspired policies of NCP provided the stimulus for change. Broader social changes, along
with health workforce shortages and the need for cost containment, encouraged
governments in Australia to become more interventionist, increasingly willing to
challenge the power of the medical profession (Thomas 2002; Willis 2006). Governments
used competition as ‘a radical new weapon … that would replace years of fighting wellentrenched professional and institutional powers …’ (Light 2001: 689).
Federalism
These competing forces, for stability and for change, played out within the institutional
context of Australia’s federal system of government. This system, with its inherent
competition between levels of government, has often been criticised for confusion as to
accountabilities and blame shifting (Gleeson et al 2011: 252; Lewis 2005: 25; Swerissen
& Duckett 2008: 69). Interestingly, in this case, the overlapping jurisdictions and multiple
policy venues afforded by the federation provided opportunity for innovation and policy
change.276 To this extent, the findings of this study support Baumgartner and Jones’
‘punctuated equilibrium’ theory of the dynamics of change (Baumgartner & Jones 1993;
True et al 2006).
The Productivity Commission’s research provided the opportunity for health bureaucrats
to elevate state-level issues concerning health professions regulation to the national
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Baumgartner & Jones’ theory says that most policy issues are treated within a community of
experts most of the time. However, some issues ‘catch fire’, dominate the agenda and result
in changes in one or more subsystems (True et al 2006: 6). The multiple ‘policy venues’ and
overlapping jurisdictions of federalism that serve to inhibit major changes during periods of
‘negative feedback’ allow an initiative stymied in one venue to be successful in another (True
et al 2006: 11).
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stage. This introduced new actors and a new dynamic into the policy-making process,
thereby disrupting the policy monopoly of the professions. Central agency bureaucrats
were, in general, less beholden to the professions than were the health bureaucrats. In
keeping with Baumgartner and Jones’ theory, the involvement of these previously
uninvolved political actors and government institutions saw a shift in the balance of
power, thereby pressuring previously dominant institutions to share more of their
power (Givel 2010: 188; True et al 2006: 8). These events constituted a ‘punctuation’ in
an equilibrium that had otherwise seen only incremental change in regulatory
arrangements for well over 100 years.
The political window of early 2008
The final contextual factor that was influential in shaping reform outcomes was the
unique political circumstances of the mid 2000s that provided an environment more
conducive than usual to intergovernmental cooperation.
The Victorian Brumby Government had led various national initiatives, including the
establishment of the Council for the Australian Federation (Council for the Australian
Federation 2017)277 and the COAG National Reform Agenda of 2006 (COAG 2006a;
Dawkins 2009: 232). Thus, Victorian leadership on the national stage was encouraged.
However, the precise timing of the NRAS reform process was fortuitous for other
reasons. First, early 2008 provided an unprecedented ‘window of opportunity’ for
reform. With Labor governments in power in every state and territory, the election in
November 2007 of the Rudd federal Labor Government brought a new push for
‘cooperative’ rather than ‘competitive’ federalism (COAG 2007b). As a freshly-appointed
Federal Health Minister, Nicola Roxon was willing to take a decision that was highly
unpopular with medical stakeholders, fortified by the knowledge that they were out of
step with all other stakeholders at a critical point in the reform process.
Second, the COAG decision to proceed with the National Scheme and to allocate
necessary funds ($19.8m for the first 10 professions) predated only by a matter of
months the global financial crisis of 2008 that saw the subsequent slowing of economies
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See website at <www.caf.gov.au>
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worldwide. Any further delays would most likely have seen government attention
directed elsewhere, to protecting the Australian economy from slipping into recession.
Once COAG decided to proceed, a ‘cracking pace’ of implementation saw the scheme
commence in just over two years from signing of the IGA. This momentum was also
critical. In September 2008, shortly after the IGA was signed, the WA Labor Government
lost power to the Barnett Liberal Government. With the prospect that other state and
territory Labor governments might soon fall,278 considerable work was done behind the
scenes to shore up political support, particularly to ensure the incoming WA Health
Minister, Dr Kim Hames, a registered medical practitioner, would honour the
commitments of the IGA.
While the pace of implementation was important, it also brought unintended
consequences which continue to play out.279 Commenting on the initial difficulties
experienced by the National Scheme in its first two years, the Productivity Commission
noted that while longer lead times and gradual transitions can reduce costs they run the
risk of losing momentum and failing to achieve meaningful reform (PC 2012: 234).
10.5.2 The interplay of structural interests
This study lends support to Alford’s theory of ‘structural interests’: that healthcare
institutions must be understood in terms of a continuing struggle between major
structural interests operating within the context of a market economy (1975). Alford’s
theory explains in broad terms how power and influence was exercised in this reform
process.280
Liberal democracies are characterised by competing interest groups who attempt to
negotiate and bargain with government to fulfil their own goals (Lewis 2005: 5).
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Elections were imminent in South Australia, Tasmania and ACT.
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The early problems with the operation of the National Scheme have been documented in
successive federal and state parliamentary inquiries (Commonwealth of Australia 2009, 2011;
Parliament of Victoria 2014; Queensland Parliament 2013).
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Alford labelled these structural interests: ‘professional monopolists’ who control the major
health resources; ‘corporate rationalizers’ who challenge their power; and the
community/population who seek better healthcare via the actions of ‘equal-health
advocates’ (1975: xiv).
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Licensing laws and the institutions they establish and empower have been described as
the ‘historical deposits’ of the exercise of power and authority (Willis 1989: 4). Such
dynamics are nowhere more evident than in the contests that occurred during the
framing of the National Law.
During the reform process, the various stakeholders assumed the roles described by
Alford’s theory. Government bureaucrats and the Productivity Commission (Alford’s
‘corporate rationalizers’) pursued a typical corporate rationalist agenda. They used the
discourse of a ‘crisis’ to add weight to their arguments for change, and sought reforms
designed to reduce fragmentation and increase coordination and integration of the
regulatory arrangements. The professional bodies, in opposing an integrated multiprofession governance structure, pursued a typical ‘professional monopolist’ agenda,
aimed at resisting change to preserve the status quo. Consumer representatives
(Alford’s ‘equal health advocates’) had little influence or say in the reform process.
A simple count of the number and sources of submissions received during the various
stages of the reform process reveals the weight of professional interests in the policy
process.281 It shows just how engaged the professional bodies, particularly the medical
profession, were and how little involvement there was from consumers or their
representative bodies.
Why some elements of the COAG-agreed reform package succeeded and others failed
was unpredictable, hinging on which of the competing forces won particular contests.
This in turn depended on which groups were able to form effective coalitions, structure
events to their own advantage (Acemoglu & Robinson 2012: 110), and secure the
advocacy of a sympathetic jurisdiction or Minister.
Alford’s framework explains the broad dynamics of these competing interests. However,
to ‘drill down’ further, to examine the tensions and alliances within and between these
structural interests, provides additional insights about the events that unfolded.
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Over 95% of submissions received were from professional bodies – registration boards,
accreditation councils, specialist medical colleges, peak professional associations and unions
etc.
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First, the achievement of significant structural reforms in the face of concerted
opposition shows the strength of the corporate rationalist agenda at that time, and
suggests that the medical profession is less powerful than it had been in the past. The
adoption of the multi-profession governance model as a solution to the problems of
coordination and integration reflects a broader trend, towards what Lewis describes as
‘network governance’ as an organising paradigm. Such governance arrangements aim to
redress some of the complex coordination problems posed by multi-actor systems
(Lewis 2005: 44).282
The corporate rationalizers succeeded in pushing through reforms to restructure and
consolidate the registration arrangements. They did this by splitting the alliance
between the professional bodies, at least initially, effectively isolating the most powerful
stakeholders (the medical bodies). However, the corporate rationalizers were not a
homogeneous group. As Alford’s theory predicts, in the face of internal divisions, and in
the absence of a strong alliance between the corporate rationalizers and an active and
effective consumer lobby, the power of the corporate rationalizers was insufficient to
deliver the accreditation reforms, once the professional bodies united again in defence
of the independence of their accreditation councils.
Funds were made available during the reform process to facilitate the participation of
consumer representative bodies and thereby strengthen the consumer voice. Despite
this, there was limited engagement from consumers with the policy process. This may
have been due to the complexity of the policy issues, the distance from matters of most
concern to consumers, (that is, direct service delivery) and the lack of effective
strategies by the other structural interests to mobilise and co-opt the consumer voice.283
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Lewis suggests there is a trend away from markets and hierarchies as organising paradigms,
towards ‘network governance’, a form of organisation in which clients, suppliers, and
producers are linked together as co-producers and collaboration and partnership are the
dominant organising principles (2005: 51).

283

This is in contrast to earlier Victorian reforms of 2005 where one of the keys to success was
securing the support of the consumer lobby, in part by financing a study of complainants to
registration boards. The results of the study were used to bolster the corporate rationalizers’
definition of the problem, and its urgency, and provided ammunition to support the case for
reform. With the national reform process, no similar complainants study was undertaken,
and no such alliance was sought. In the absence of these strategies, the consumer voice was
weak and offered little support for the corporate rationalizers’ reform agenda.
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Second, this study shows how each stage of the reform process brought a change in
policy ‘venue’ and a concomitant shift in the power dynamics. During framing of the IGA,
the central agencies were in control of the reform process, the primary stakeholders
were governments, and state and territory bureaucrats with extensive policy expertise in
health professions regulation were generating the draft policy positions and joint
government responses. Central agency bureaucrats were attuned to the neo-liberal
corporate rationalist agenda and seemed less susceptible to influence from vested
professional interests. Negotiations were primarily between governments, consultations
with the professions and other stakeholders were circumscribed, with professional
stakeholders kept at arm’s-length.
The changed dynamics were evident when, during the third stage (legislation
development), the accreditation reforms were abandoned and the NSW ‘carve-outs’
occurred. Following transfer of responsibility for carriage of the reform package from
central agencies to health bureaucrats, leadership of the reform process transferred to
former Commonwealth bureaucrat, Dr Louise Morauta. At this point, the professions
became the primary stakeholders. Dr Morauta defined the task as brokering deals on the
remaining contested issues in order to get the ‘bones’ of the scheme in place, rather
than effectively managing resistance to change in order to achieve as much of the
Productivity Commission’s reform blueprint as possible.
Structuring the consultation process into nine separate calls for submissions 284 made the
policy making process more manageable. However, this came at a cost as it provided
successive opportunities for the professional bodies to revisit and challenge those
elements of the reform package they found unpalatable. To settle outstanding issues
and achieve endorsement of key elements of the legislation by all health ministers, with
each fresh consultation round, further concessions were made to professional interests.
Third, this study shows that the initial unity between governments during Stages 1 and 2
of the reform process did not last. A number of jurisdictions modified the National Law
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See <https://web.archive.org/web/20160226233833/http://ahwo.gov.au/natreg.asp>
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when enacting it, albeit in most cases around the edges.285 The exception was in NSW
where the consumer lobby had historically been more powerful than in other
jurisdictions (Thomas 2002). The NSW ‘carve outs’ can be attributed to historical
differences in NSW institutions and power relationships.286 An alliance of structural
interests – this time between the HCCC, the consumer lobby and some professional
bodies – lobbied successfully to preserve the status quo in NSW and maintain the
existing local profession-led institutions in control of complaints handling and discipline
(HCCC 2008; NSW Medical Board 2008). The NSW carve outs established a precedent for
subsequent Queensland legislative changes in 2013 which unpicked the national reforms
in that state along similar lines (Queensland Parliament 2013).
Finally, the professional bodies, which were initially split over reforms to the registration
arrangements, later united to oppose the accreditation structural reforms. This can be
attributed in part to timing and possibly to the central role program accreditation plays
in occupational identity and reproduction. The health professions share a common
interest in maintaining control over occupational reproduction (Alford 1975; Fournier
2000). As Alford observes, while battles may occur between segments of those who
possess monopoly powers, these are conflicts of interest groups within a dominant
structural interest. Conflicts of this type do not challenge the principle of professional
monopoly – only who is going to have it (Alford 1975: 14). As Alford’s theory predicts,
when this autonomy was challenged, the professions acted together to defend their
interests (1975: 192).
Leutz offers another perspective on why structural reform of this nature threatens the
identity of the professions and is so strongly resisted.287 He addresses the competing
pressures of integration and fragmentation in health service delivery. His ‘third law of
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For example, the mandatory reporting provisions of the National Law were modified in
Western Australia, and the ‘joint consideration process’ between the health complaints entity
and the National Boards was modified in the ACT.

286

In contrast to other jurisdictions, in NSW control of complaints investigation and prosecution
of serious misconduct matters had been removed from the registration boards more than a
decade earlier and placed with the separately constituted consumer rights oriented Health
Care Complaints Commission (HCCC).
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While Leutz writes in the context of integration of acute and long term care for people with
disabilities and chronic illnesses, his ‘laws of integration’ are applicable to integration of
regulatory institutions.
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integration’, that is, ‘Your integration is my fragmentation’, hypothesises that the driving
interest in integration comes from providers, managers, and researchers (Alford’s
‘corporate rationalizers’) who see how service quality, efficiency, access and user control
break down as a person needs help from multiple professionals and benefit systems
(1999: 92). However, asking practitioners to integrate, or even cooperate, to deliver
their services creates costs and requires them to expand their knowledge, perspectives
and interests. Leutz asserts that practitioners inevitably experience this as fragmentation
(1999: 92).
Thus, faced with the threat of fragmentation and loss of autonomy, the survival instinct
of the professions ‘kicked in’. As the reform process progressed, the professional bodies
had time to regroup and unite in their opposition to the corporate rationalist integration
agenda. The professions’ push to maintain the ‘independence’ of their separately
constituted profession-controlled accreditation councils was, arguably, a fight for
survival. They fought to protect their professional identity and autonomy by seeking to
retain control of the processes of reproduction in professional rather than government
hands.
10.5.3 The idea of national registration
This study supports Lewis’s characterisation of the essence of policy making as a struggle
over ideas (Lewis 2005: 94). Lewis sees ideation as a central mediating factor that ‘brings
together structures and actors, integrating and unifying analyses by showing how actors
use ideas within and against structures to get what they want in health policy’ (2005:
177).
Kingdon’s multiple streams theory also acknowledges the importance of ideas in the
policy change process. As an idea, national registration met all Kingdon’s criteria for
survival: it was technically feasible; it fitted with the dominant values (economic
rationalism and public calls for more accountability of professions on the one hand, and
freedom of movement for professionals on the other); it was financially affordable (since
apart from the costs of transition, the scheme would be funded by the professions
themselves through registration fees); and it had considerable political and bureaucratic
support (1984: 21).
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The simplicity and broad appeal of the idea of ‘national registration’, that practitioners
could register once and practise anywhere in Australia, was an important ingredient to
success. National registration was highly desirable to the professions and had intuitive
appeal to consumers, service providers and governments. However, it was deeply
unappealing to the professions that achieving national registration would be conditional
on accepting a multi-profession governance model.
Various iterations of a multi-profession regulatory regime already had been floated in
Victoria (DHS 2001; DHS 2003a; DHS 2003b; NHAA 2002). As in Kingdon’s theory, each
time the idea was canvassed, it failed to gain traction and was shelved by policy actors
until another opportunity arose. Yet, with each airing, the model was refined, and the
messages honed to appeal to different audiences (Kingdon 1984: 138–51).
It was Victorian bureaucrats who packaged the problem and the solution together,
making the crucial link with workforce reform. They strategically linked the popular idea
of national registration with the unpopular idea of a multi-profession network
governance model. They used the impending crisis of workforce shortages and cost
blowouts in healthcare to stress the seriousness of the problem and the need for urgent
government action. The professional bodies, on the other hand, challenged not only the
shape of the solution but also the definition of the problem. While they supported
national registration because they wanted their members to be able to register once and
practise anywhere in Australia, they opposed the multi-profession governance model.
Instead, they emphasised the unique features of their respective professions and argued
why they should be treated differently. They underplayed the commonality of the
regulatory task, and disputed the government contention that registration boards had
any role or capacity to influence or block workforce reform (AMA 2007a; 2007b).
Survival of the multi-profession network governance model relied on persuading
decision makers of the need for radical structural reform as well as selling the notion
that such a governance model would provide the tools to facilitate workforce reform (PC
2005c:142). The Productivity Commission was influential, presenting the arguments
coherently and authoritatively, and linking with potential impacts on economic
productivity. Characterisation of the proposed reforms as part of the solution to
workforce shortages served to raise the profile of the reform effort in a way that had not
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been achieved when the arguments were framed solely in terms of reducing risk to the
public or safeguarding safety and quality. Interestingly, this was so despite successive,
high-profile regulatory failures.288
By pairing these two ideas and claiming that institutional reform would help solve the
problem of workforce shortages, governments insisted the professions make a choice. If
they wanted national registration, they had to accept a multi-profession regulatory
regime. The medical bodies baulked, since they considered they had the most to lose in
terms of power and control. However, the other professions were prepared to accept
the trade-off and at this moment, in the lead up to signing the IGA, a split occurred
within the dominant structural interests. This weakened their influence, albeit briefly, at
a critical moment when the newly appointed Commonwealth Minister for Health, Nicola
Roxon, was testing stakeholder views and deciding whether to advise the Prime Minister
to sign the IGA.
COAG’s media release announcing that the reforms would proceed was worded to
appeal to all constituencies. It highlighted the benefits of mobility of registration for the
professions, improved safety and quality for consumers and improved workforce
sustainability for governments.
10.5.4 Leadership, policy entrepreneurs and policy-oriented learning
This study provides insights about the nature of leadership in the policy change process
and highlights the critical role of individual agency as a causal factor in explaining policy
change (Bevir et al 2003a, 2003b; Lewis 2005; Mintrom & Norman 2009).
Much of the literature on leadership theory focuses on ‘top-down’ leadership (Pearce &
Conger 2007: 282). However, the findings of this study support Pearce and Conger’s
concept of ‘shared leadership’ as a dynamic, interactive influence process that may
involve peer or lateral influence or upward or downward hierarchical influence (Pearce
& Conger, 2003: 1). Pearce and Conger argue that the new generation of organisations
are built around coalitions, networks and strategic alliances, requiring strategic visions
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Such as Dr Jayant Patel in Queensland and Dr Graeme Reeves in NSW.
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that are shaped by multiple parties. ‘There is rarely if ever a single senior leader shaping
the alliance vision’ (Pearce & Conger 2007: 282).
Different types of leadership were prominent at different stages in the policy change
process: political leadership, policy leadership, bureaucratic leadership and, later,
implementation leadership and technical leadership.
Political leadership
The strength and continuity of political leadership throughout 2004–10 was an
important contributing factor to the reform outcomes. From the early 2000s, successive
Victorian Health Ministers responsible for running the hospital system had been at the
‘pointy end’ of workforce shortages. A strategy for tackling these shortages had been
jointly developed by bureaucratic and political leaders. Health Minister, Bronwyn Pike
challenged head on the specialist medical colleges’ control over the supply of specialist
training places. This was instrumental in the agenda setting process, as Minister Pike
took steps that elevated workforce issues to the national agenda, prompting the
Commonwealth reference to the Productivity Commission, thereby bringing new actors
and policy ‘venues’ into play (Baumgartner & Jones 1991: 1044; Mintrom & Norman
2009: 657; True et al 2006: 11).
As Minister Pike’s successor, then Victorian Health Minister, Daniel Andrews, was lead
minister during the policy and legislation development stages of the reform process. In
his previous role as Victorian Parliamentary Secretary for Health, he had managed the
health portfolio’s legislative program of 2004–05 which included enactment of the
Health Professions Registration Act 2005 (Vic). He was, therefore, familiar with the policy
area and understood the issues, the interests and the motivations of key stakeholders.
Minister Andrews steered his ministerial colleagues through the minefield of contested
issues to make the myriad policy decisions needed to agree to the terms of the
legislation and implement the scheme. This became even more challenging politically
after the Barnett Liberal Government was elected in WA in September 2008.
The study also shows the importance of a shared vision for reform and a strong alliance
between bureaucratic and political leaders. The willingness of the Bracks-Brumby
Government in Victoria to support its ministers and bureaucrats to take the policy lead
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on national intergovernmental projects created a climate conducive to state leadership
on a national issue (Dawkins 2009).
Implementation leadership
As Bevir and colleagues observe, elite actors may launch a reform, but other actors
change it markedly, constructing and reconstructing its meaning (Bevir et al 2003b: 204).
For instance, tensions commonly occur between the requirements of policy
development versus the requirements of implementation (Gleeson et al 2011: 252).
Gleeson describes these tensions as arising between three domains of governing
capacity – policy, administrative and state:
The myriad of small operational decisions which are required to implement policy
are capable of either embedding or undermining the policy direction. Officials
charged with implementation must be sufficiently attuned to the values and
rationale underlying a policy to make consistent micro-decisions, and sufficiently
creative to be able to translate broad strategic directions into small operational
choices which contribute to the realization of policy objectives (Gleeson et al
2011: 252).
As leader of the implementation project team, Dr Morauta, who had spent more than 20
years in senior Commonwealth public service roles (The Lowitja Institute 2017),289
brokered various settlements with key stakeholders, contained the scope of the change
management exercise to more manageable proportions, hiving off elements that she
considered could afford to wait, and kept dozens of ‘balls in the air’ to meet ambitious
project deadlines (Morauta 2011). Nevertheless, key elements of the Productivity
Commission blueprint for reform included in the COAG IGA were traded away in the
process, most significantly, the single national cross-profession accreditation agency.290
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Some policy areas deferred rather than dealt with included institutional reform of the
accreditation arrangements, introduction of ‘continuing competence’ powers for National
Boards, pharmacy ownership reforms, and reforms to establish nationally consistent
scheduled medicines authorities for the registered health professions.
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In this case, tensions between policy and implementation objectives were evident during
the legislation development stage, as various elements of the Productivity Commission’s
reform blueprint were not progressed into legislation. The expectations of stakeholders
(ministers, CEOs, jurisdictional policy officers, existing boards, and professional bodies)
were continuously pruned in order to settle contested issues, push the legislation
through nine state, territory and Commonwealth parliaments and deliver, on time and
(more or less) on budget, a key plank of the reforms – the single national multiprofession agency, established under a nationally consistent legislative framework.
Policy leadership
The findings of this study are consistent with other studies finding that individual public
servants can have a significant impact on the policy decision-making processes of
government (Gleeson et al 2011: 239; Crane 2013; Howard 2001).
Kingdon used the term ‘policy entrepreneur’ to describe:
… people who are willing to invest their resources in pushing their pet proposals
or problems, are responsible not only for prompting important people to pay
attention, but also for coupling solutions to problems and for coupling both
problems and solutions to politics (Kingdon 1984: 21).
Mintrom sees policy entrepreneurs as an identifiable class of political actors, ‘individuals
who, through their creativity, strategy, networking, and persuasive argumentation, bring
ideas for policy innovation into common currency and thus promote policy change’
(2000: 36). They are professionals with specialist knowledge, who have a real grasp of
the situation and can foresee the risk of the status quo (Mintrom & Norman 2009: 660).
Crowley describes three entrepreneurial characteristics from the political science
literature: alertness, persistence and rhetorical ingenuity (2003: 4): ‘….entrepreneurs
must be alert to new opportunities, persist in advocating their ideas, and employ
rhetorical ingenuity to frame their ideas in novel ways’ (Crowley 2003: 8).
This study suggests that policy entrepreneurship was a significant force for change,
particularly in the first two stages of the reform process. Public servants located within
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the then Victorian DHS at executive director level,291 director level292 and in policy
roles293 saw opportunities to push the issue of regulatory reform higher on the agenda
of decision makers (True et al 2006: 7). These key actors located within government
were ‘insiders’ with ‘insider sensibilities’, that is, with ‘deep knowledge of relevant
procedures and local norms that define acceptable behaviour’ (Mintrom & Norman
2009: 656). Their location within a branch responsible for workforce policy also meant a
strong understanding of the impact of professions’ ‘boundary work’ in constraining
flexibility in the workforce and hindering workforce reform.
Mintrom and Norman state that complex and contentious policy issues call for long-term
attention, as the problems themselves and how they are framed evolve over time (2009:
659). Although a rarity in today’s public services, continuity of staff in key policy roles
contributes to the maintenance of organisational memory. Notably, this study supports
Gleeson and colleagues’ findings that, while it is uncommon for policy practitioners to be
involved throughout the life of a project (Gleeson et al 2011: 254), it is common practice
for policy officers to keep policy ideas ‘in the bottom drawer’.
In a hostile environment, policy ideas were laid carefully aside, with sufficient
developmental work already done that they could be ‘wheeled out’ at the right
time, when the issue came into political focus (Gleeson et al 2011: 257).
The Productivity Commission’s research provided what Kingdon describes as a ‘window
of opportunity’ that was grasped by these Victorian bureaucrats. During stages 1 and 2,
Victorian DHS officers, in partnership with their political leaders, played a key role in
defining the problem, gathering the evidence, elevating the idea of national registration
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Peter Allen, Under Secretary and Executive Director Policy and Strategy within the Victorian
Department of Human Services, had carriage of Victoria’s input into the COAG reform
processes.
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Peter Carver, Director, Service and Workforce Planning Branch from 2002–08, led the Task
Team that provided policy support to the COAG Health Working Group during Stages 1 and 2
of the reform process.
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The policy officers who prepared the Victorian Government submissions to the Productivity
Commission during Stage 1 of the reform process also worked as part of the Task Team
during Stage 2 and had managed the earlier Victorian ‘system-wide review’ of health
practitioner registration. They were the author, Anne-Louise Carlton, Judith Abbott,
Samantha Mikkelsen, Dan Harvey and, during Stage 3, Anne-Louise Carlton, Dan Jefferson
and Tanya Vogt.
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to the national agenda and negotiating a coalition of governments to support the
package of national reforms. In pursuing their policy objectives, these officers worked to
undermine the dominant policy image (‘If it ain’t broke, don’t fix it’) and create a new
one that emphasised an impending crisis of workforce shortages to justify the need for
sweeping institutional reform (Mintrom & Norman 2009: 657).
The study lends support for Mintrom’s key elements of policy entrepreneurship. During
stage 1 of the reform process, a small, tight-knit team that had worked together on
previous projects294 prepared key elements of the Victorian Government and AHMAC
submissions to the Productivity Commission (AHMAC 2005b; Victorian Government
2005a), also working behind the scenes to garner the support of all governments and the
Productivity Commission. Some of these same actors then joined the Task Team that
undertook subsequent policy work during Stage 2 to support the COAG Senior Officials
Group in framing the IGA (2006–08), and then moved into implementation roles,
bringing their experience to the task of framing and then implementing the National
Law.
The role of policy-oriented learning
Finally, this study supports Sabatier’s view of the important role of ‘policy oriented
learning’ in policy change, and his conclusion that to understand the dynamics of policy
change requires a timeframe of a decade or more (Sabatier 1988).
For instance, of particular importance was a paper commissioned in 1999 by the
National Public Health Partnership (NPHP) on implementation options for national
legislative schemes (University of Melbourne 1999).295 This paper set out the various
legislative mechanisms through which national regulatory schemes could be established
and the advantages and disadvantages of each, thereby educating policy officers about
what was technically possible and informing the framing recommendations to
governments about feasible options.
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Victorian ‘System-wide Review’ 2002–05; AHMAC Nationally Consistent Medical Registration
Project 2002-05.
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The National Public Health Partnership (NPHP) was established by Commonwealth, state and
territory health ministers as a joint initiative to identify and develop strategic and integrated
responses to public health priorities in Australia. The NPHP operated from 1996-2007.
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The longevity of Victorian policy actors was also pivotal, as was their location within a
health workforce policy branch. Management of earlier reform projects (NCP reviews,
the Victorian ‘system-wide review’, and the Nationally Consistent Medical Registration
Project) provided policy actors with an in-depth understand of the policy sub-system,
the nature of the policy and political contests, what would work and what would not,
and how best to manage resistance to change. These earlier processes focused
government attention on health professions regulation, ‘softening up’ policy
communities with respect to ideas such as a multi-profession legislation and a multiprofession administration. This helped to shape a clear vision for reform, clarified the
views, values and motives of key stakeholders and provided important experience in
managing contested policy processes. Not least, these policy actors understood that
institutional reform would face strong opposition from the professions and this
resistance would need to be carefully managed to achieve the reform objectives.
Victorian policy actors were joined by other government officers from around the
country, some of whom had participated in NCP legislative reviews and the Nationally
Consistent Medical Registration Project.296 Thus, in framing the legislation, a critical
mass of experienced policy and legal officers who had been working together for some
years sat around the table to negotiate consensus policy positions.
10.6

Conclusions

It is tempting to conclude that national registration was an idea ‘whose time had come’.
This is too simplistic a view. It takes significant strategic effort to achieve sweeping
institutional reform in the face of concerted opposition from powerful structural
interests that are the health professions.
This study shows that the final form of the National Law, and the structure and
governance of the NRAS, were the outcome of a series of political settlements, each
determined by a complex interplay of institutions, interests, individuals and ideas
interacting with and within the particular social, economic, historic and political
296

These earlier projects were the NCP legislative reviews conducted from 1995-2005, the
Victorian ‘system-wide review’ (DHS 2003; DHS 2005), the National Public Health Partnership,
and the Nationally Consistent Medical Registration Project (Victorian Government 2005a,
2005b).
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circumstances of the time. The outcomes of the reform process were, in Acemoglu and
Robinson’s terms, always contingent and never certain (2012: 323), as policy actors
sought to use the popular idea of national registration as a vehicle to achieve broader
institutional reform.
The new institutional arrangements which emerged reflected the dynamic interaction of
the forces for change and the forces for stability. While the immediate impetus for
reform came primarily from within government, broader contextual factors provided an
environment that was conducive to change. Forces unleashed by neo-liberal policies,
consumerism, globalisation and the changing role of the state created a climate that was
conducive to challenging vested professional interests. The professions and their
respective institutional power bases resisted this pressure for change, containing and
shaping what was possible. Certain policy actors, with the benefit of years of policyoriented learning, were able to leverage ideas to achieve some but not all of their policy
objectives.
Many policy issues were contested during the reform process: the structure of a multiprofession regulator; the size and composition of the National Boards; and the method
of appointment of board members; and the accountability arrangements, particularly
the powers of the National Boards vis-à-vis ministers and governments. The respective
structural interests took up predicable positions on each of these issues. Some were won
by the challenging structural interests, some by the dominant structural interests.
The power dynamics shifted on a number of occasions during the reform process: first
with the transfer of leadership from the central agencies to the health ministers; second,
with the split between jurisdictions, when NSW decided to retain its local complaints
handling arrangements; and third, when the professional bodies, that had initially split
during the policy development process, reunited during the legislation development
process to successfully derail the proposed institutional reforms to accreditation.
The power of the idea of national registration was its appeal to the dominant policy
coalition – the professions. In contrast, the idea of a multi-profession regulator was not
appealing. The skill of the policy entrepreneurs was to tie the two together, making one
contingent on the other. Most of the medical bodies strongly opposed the multi307

profession governance model, supporting instead a national medical board – separate
from the other professions – which would retain direct control over its own
administration. The medical lobby was ultimately unsuccessful in its opposition to the
National Scheme, while the other professions were prepared to concede a common
administration in return for portability of registration. They were not, however,
prepared to support the multi-profession accreditation agency (AMA 2007a; 2007b;
2008).
Strong, effective policy, political and implementation leadership was an important
contributing factor to the reform outcomes. The early agenda setting and policy making
drive came from Victoria. This showed how a state government can be a source of
innovation and can champion national reform under a federation, and also how a
federation affords multiple venues for pursuing policy change and innovation.
Ten years of NCP reforms saw considerable ‘softening up’ of decision makers and
facilitated policy-oriented learning. The Nationally Consistent Medical Registration
Project brought jurisdictional actors together, providing a critical mass of policy
expertise that was drawn on later. The Victorian system-wide review and its policy
learning saw the idea of national registration gain traction within the bureaucracy and
with political decision makers, thereby providing a platform to launch the national
reform process. The longevity of policy entrepreneurs within the policy subsystem was
decisive.
Finally, timing and momentum were both critical. While precedents for consolidation of
legislative and administrative arrangements across the professions existed already at the
state and territory level, the Productivity Commission’s vision for reform was always
going to be contentious with the professions. The window of opportunity afforded by
the political circumstances in 2008, with Labor governments in power at state, territory
and federal levels, provided a climate conducive to reform. This facilitated the high level
of cooperation between governments necessary to reach agreement on the shape of the
reforms and the agreement to enact the enabling legislation through the respective
state and territory parliaments.
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While the regulatory reforms consolidated state and territory regulators (albeit with a
stronger governance role for the professions than envisaged by the Productivity
Commission), structural reform was not achieved in relation to accreditation. Instead,
the existing separate profession-specific national accreditation councils were maintained
and some new ones established. However, ten years on, the possibility of institutional
reform to the accreditation arrangements is back on the national agenda, following the
first independent review of the National Scheme (COAG Health Council 2015a: 2–3).
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CHAPTER 11: THE CHANGING ROLES OF PROFESSION AND STATE IN GOVERNANCE OF
THE HEALTH PROFESSIONS297

Paper 6:

Who’s in the driver’s seat? From professional self-regulation and ‘club
government’ to network governance and more pluralist regulatory
institutions

11.1

Introduction

Licensing laws and the institutions they establish and empower are ‘historical deposits’
of the exercise of power and authority (Willis 1989: 4). The exercise of power is
particularly apparent in contests about the governance of regulatory institutions. As
Ingram and Schneider observe, how a regulator is constituted determines who is
engaged in the decision-making process. This in turn signals who is important and who is
not, whose views are recognised as legitimate and whose are not (Ingram & Schneider
2006: 179).
The first decade of the twentieth century has seen a significant overhaul of the
institutional arrangements through which members of the health professions are
licensed to practise in Australia. Following enactment of the Health Practitioner
Regulation National Law Act 2009 (‘the National Law’) in Australian every state and
territory,298 the National Registration and Accreditation Scheme for the health
professions (‘NRAS’) commenced in July 2010. Fifteen statutes were enacted, 65 statutes
were repealed, and over 90 separate state and territory regulators were abolished
(AHPRA 2011; AHPRA 2012). In their place, 14 new regulators, known as ‘National
Boards’, were established, one for each regulated health profession299 supported by the
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This chapter presents a paper written in 2013–14. It is a study of how the governance
arrangements for regulation of the health professions have changed over a 30 year period,
and some of the forces that explain these changes. It addresses the secondary research
question identified in Chapter 1: What are the main changes that have occurred since the
1980s in the legislative underpinnings, scope and governance of Australian health professions
regulatory regimes?
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Under Australia’s federal system of government, constitutional powers are split
between two levels of government and the power to regulate the health
professions resides with eight state and territory governments.
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Or group of professions, for instance, the dental profession includes dentists, dental
hygienists, dental prosthetists, dental therapists and oral health therapists.
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Australian Health Practitioner Regulation Agency (AHPRA), a single national
administrative agency.
This study examines how occupational licensing of the health professions has changed
over the 30 years from 1985 to 2014, and when compared with the earliest statutes
enacted in the pre-federation British colonies of the mid-1800s. The focus is on changes
in the governance of regulators, their structure and administrative arrangements, their
powers and functions, and the accountabilities to which they are subject.
I contend that the changes in the governance of health professions regulators
introduced with the National Law reflect a broader shift in the role of government, and
in the relationship of the professions to the state and civil society. The ‘statutory selfregulation’ or ‘collegiate’ governance model introduced with the first medical boards of
the mid-1800s has been progressively modified since the 1980s to one that is more
corporate, less elitist and more inclusive and pluralist. I argue that these changes
represent a renegotiation of the so-called ‘regulatory bargain’ between the professions
and the state, towards a tripartite regulatory settlement in which the professions, the
state, and lay persons representative of civil society are partners in assuring the quality
of the health workforce. Finally, I argue that as Australian governments strengthen their
regulatory management systems and apply the tools of regulatory governance, ongoing
demands on regulators for even greater transparency and accountability will likely
further the process of democratisation and sharing of regulatory power.
11.2

Methodology

This study used document analysis to identify the powers, functions, governance
structures and accountability arrangements of health professions regulators and how
these have changed over the past 30 years. Two types of document were examined:
state and territory occupational licensing laws governing the health professions, dating
back to the 1820s where available;300 and state, territory and Commonwealth
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For the ACT, NSW, Victoria and WA, all occupational licensing statutes were examined. These
four jurisdictions provide electronic access to their entire statute books, dating from 1824 for
NSW, 1832 for WA, 1852 for Victoria, and 1930 for the ACT (see <www.austlii.edu.au>
(Australasian Legal Information Institute 2017).
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government discussion papers and reports for the period 1985–2015 documenting
government policy on regulation of the health professions.301
Legislation was accessed via state and territory government websites. Government
discussion papers and reports were located via a search of relevant government health
or human services department websites and the library and archives of the Victorian
Department of Health and Human Services (DHHS).
The document search identified 66 relevant state and territory statutes (pre-dating the
National Law) and 15 statutes through which the NRAS was enacted. More than 100
relevant government or government-commissioned discussion papers and reports
published during the period 1985–2014 were identified, nine of which were issued
during development of the National Scheme.302 Content analysis was used to identify
legislative provisions relevant to the governance, role and powers of registration
boards.303 Government reports were reviewed for relevant policy statements about the
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The period 1985–2014 was selected for study because significant regulatory reform occurred
in these three decades. During the decade 1985–94, the NSW Government commenced
reviews of its registration legislation (leading to the passage of the NSW Nurses and Midwives
Act 1991 and the Medical Practice Act 1992) and Victoria conducted its first major review of
all health practitioner registration laws (leading to the passage of the Victorian Nurses Act
1993 and the Medical Practice Act 1994). During the decade 1995–2004, all state and
territory governments implemented the National Competition Policy (NCP) under the
Competition Principles Agreement. This led to a flurry of legislative review activity which
generated numerous state and territory government reports, some of which set out in detail
their respective reform proposals and models of regulation. In NSW, Queensland, Victoria
and Western Australia, the NCP review process spurred review of the entire occupational
regulation regime for the health professions, not solely the elements required for review
under NCP. The resulting reports provided a rich source of data on the debates which
occurred about governance and the professions-state relationship in these jurisdictions, as
well as data on other state and territory regulatory regimes, and international developments.
Finally, during the decade 2005–2014 – following publication of the Productivity
Commission’s research report Australia’s Health Workforce (2005) – state, territory and
Commonwealth governments committed to and, subsequently implemented, national
regulatory reforms. This process resulted in the passage through the state and territory
parliaments of the National Law under which all state and territory regulatory regimes for the
health professions were integrated into a single national regulatory regime administered by
14 National Boards and AHPRA.
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See details at Appendix 1.2. Appendix 11.2 lists some of the statutes reviewed.
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Legislative provisions of interest were those specifying: 1.The scope of the regulatory regime,
that is, the professions regulated. 2. The legislative mandate of the regulator as manifested in
the purposes of the legislation and the regulator’s legislated functions. 3.The governance
structure and administrative support arrangements of the regulator, including its legal
identity (for instance, whether the entity was a statutory authority independent of
312

legislative mandates of regulators, their governance structures, reporting requirements
and any references to ministerial powers.
11.3

Findings

11.3.1 Why regulate?
During the period under study changes are evident in the rationale for and purpose of
regulation, as reflected in how the objectives of regulation and the mandate of
regulators are framed in statute.
In statutes of 1985, the purpose of the regulatory regime was not expressly stated,
instead the mandate must be deduced from the powers and functions conferred on the
regulators by parliaments and records of parliamentary debates.304 Government and
parliamentary committee reports of the period reveal debates about the lack of role
clarity of regulators and concerns about conflicts of interest, with questions raised about
whether boards were there to protect the public or promote the interests of the
professions they regulate (HDV 1987: 26; HDV 1990a:5; SDC 1986).
In the early 1990s, provisions began to appear in statutes, making explicit the primary
object or purpose of the law being protection of the health and safety of the public.305 In

government or an administrative unit of a government department), size and membership of
the governing board, how board members were appointed (that is, whether selected by the
relevant Minister, elected from the profession or nominated by professional bodies),
arrangements for selection of office bearing positions, whether there was statutory provision
for government representatives on boards or to attend meetings as observers, the nature of
board delegation powers. 4. The accountability requirements placed on the regulator,
including requirements to furnish annual reports and audited financial statements, powers (if
any) of the responsible minister in relation to appointment and removal of board members,
powers to issue directions, approve codes and guidelines, require or obtain information;
regulation-making powers etc.
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The Minister’s second reading speech in parliament when the legislation was enacted may
also be used by the courts in interpreting the law and the including the regulator’s powers
and functions.
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The Medical Practice Act 1994 (Vic) included as one of its main purposes ‘to protect the
public by providing for the registration of medical practitioners…’. The Nurses Act 1993 (Vic)
was the first Victorian Act to contain such a provision. The Medical Practice Act 1992 (NSW)
was amended in 2000 to insert section 2A: ‘The object of this Act is to protect the health and
safety of members of the public by providing mechanisms to ensure that medical
practitioners are fit to practise medicine’.
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the National Law, a further shift is evident. Unlike the statutes of the 1990s that
contained a single overarching object or purpose, that is, to protect the public, the
National Law has a more extensive set of objectives and principles. The first objective
remains about public protection, however, the mandate of National Boards also includes
other objectives, such as: to facilitate workforce mobility, to facilitate access to services,
and ‘to enable the continuous development of a flexible, responsive and sustainable
Australian health workforce’.306
11.3.2 Who regulates?
During the period under study changes are evident as to who regulates the professions –
changes in the size, composition and the method of selection of board members, and in
the legal identity of boards and their administrative support arrangements.
Size and composition of boards
While the timing of change differs state by state, a general trend can be discerned.
In 1985, most jurisdictions had a mix of boards, some were small (6-12 members), others
were large and constituted with ‘representatives’ of various segments of the profession
regulated.307 A trend towards smaller boards was evident (HDV 1987: 33; Health
Department of Western Australia 2000: 55, 80–81). Size of board appeared to be
associated with when the statute was first enacted, with the longer established boards
more likely to follow the large ‘collegiate’ or representative model. Many boards were
constituted solely with members from the profession regulated (HDV 1987: 26).
Government reports of the period indicated concerns about an under-representation of
women on boards (HDV 1987: 32; HDV 1990a: 6–7). While most boards had one or two
women members, some boards had no women at all (1987: 32). Ethnic diversity was
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See section 3 of the Health Practitioner Regulation National Law 2009 (Qld).
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The NSW Medical Board’s membership was increased from 11 to 18 members ‘largely
because of the range of medical interests granted specific rights to nominate members to the
Board’. The Western Australian and NSW Nursing Councils had 18 members, the Victorian
Nursing Council was the largest, with 29 members (HDV 1987: 32–33). ‘It should be noted
that the Victorian Nursing Council is also concerned that its membership is too large for the
efficient operation of the Council’ (HDV 1987: 33).
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virtually absent and none of the boards had members who were specifically appointed
to bring a lay or community perspective (HDV 1987: 32).
In relation to the method of selection of board members, while a mix of arrangements
applied, a trend was evident in some jurisdictions, away from members elected by the
profession or nominated by professional bodies, towards direct appointments by
Ministers/government.308 Many statutes governing the non-medical professions
earmarked board positions for medical practitioners (HDV 1987: 32; Willis 2006: 422).
For some non-medical boards, medical practitioners constituted almost half the
board.309
By the early 2000s, some jurisdictions had adopted a standard model for board size and
membership.310 In all jurisdictions, the composition of boards had become more diverse
with the introduction of ‘community’ and ‘legal’ members. In some jurisdictions, the
shift towards smaller boards was continuing, along with changes in the method of
appointment, away from election by the profession or nomination by professional
bodies to Ministerial selection following public advertisement.311 A shift away from the
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For example, on six out of thirteen Victorian boards, members were elected by the relevant
health profession. The Dental Board had a majority of elected members, with the remaining
members appointed by the Governor-In-Council from Ministerial nominees. Some statutes,
for example, the Pharmacy Act 1974 required the Minister for Health to nominate persons
from panels of names proposed by specific professional associations and sometimes trade
unions (HDV 1987: 33). See also Health Department of Western Australia 1998b; 2000.
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The Chiropractors and Osteopaths Registration Act 1978 (Vic) required three out of seven
members of the Chiropractors and Osteopaths Board to be medical practitioners nominated
by the Minister from panels of names submitted by specific specialist medical colleges and
medical schools. The Psychological Practices Act 1965 (Vic) required that three out of eight
members of the Victorian Psychological Council be medical practitioners although the
Psychologists Registration Act 1987 (Vic) reduced the medical practitioner positions on the
Board to a single medical practitioner.
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For instance, by 2000, all Victorian boards were constituted with between 9 and 12 members,
and all included one lawyer and at least two persons who were not from the regulated
profession. Board members were no longer elected by the profession concerned or
nominated by professional bodies, but were appointed by the Governor in Council on
recommendation of the Minister for Health following public advertisement and interview.
Victorian Government guidelines required the Minister to give consideration to factors such
as gender, ethnic diversity, disability and rural representation when recommending members
for appointment (Victorian Government 2011). See also Health Department of Western
Australia 2000: 55.
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Debates about the method of selection of board members are evident in government reports
of the period (HDV 1987; HDV 1990a: 32–33; HDV 1990b: 12–23; NSW Health 2001: 53). As in
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appointment of medical members to non-medical boards was also evident, although not
in all jurisdictions (HDV 1990a: 6).312
Government reports in some jurisdictions reflected a shift away from viewing boards as
constituted to ‘represent’ the profession. Instead, public protection was recognised as
the primary objective, that a board needed to be small enough to operate effectively,
and that good regulatory decision-making relied on bringing a diverse range of views to
the table (DHS 2003a: 27–29; HDV 1990a: 6). Changes were also evident in the
appointment of office bearers on boards. For instance, legislative changes enacted
progressively from 2000 empowered the Victorian Minister for Health to appoint to
office bearing positions persons who were not practitioner members.313 However in
2010 just prior to commencement of the National Scheme, some large representative
boards still existed in other jurisdictions.314
Under the National Law, unlike earlier governance arrangements, there is no provision
for professional bodies or their members to elect or nominate board members. Instead,
all board members are appointed by the Ministerial Council following public
advertisement. While there is no upper limit specified in the National Law, at least half
but not more than two-thirds must be ‘practitioner members’, and at least two
members must be persons appointed as ‘community members’.315 In practice, boards

Victoria, the method of appointment of board members in Queensland and Western Australia
also changed, from election or nomination by the profession to Ministerial nomination or
appointment, with no statutory role for professional or other bodies. However, in NSW and
South Australia, election of board members by the professions remained in place until the
introduction of NRAS.
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This report states ‘The Minister should ensure that Boards contain a range of relevant
expertise, without promoting out-dated notions that, for example, doctors ought to hold
positions by right on Boards other than the Medical Board’ (1990a: 6).
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See section 72 of the Chinese Medicine Registration Act 2000 (Vic), section 109 of the
Pharmacy Practice Act 2004 (Vic), and section 123(2) of the Health Professions Registration
Act 2005 (Vic). There were a few instances during the 1990s of appointment of nonpractitioners to chair boards, notably the Chiropractors and Osteopaths Registration Board of
Victoria had a lawyer member as Chair in 1993–94.
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For instance, the NSW Medical Board was constituted as a representative body with 20
members, including members nominated by the Australian Medical Association and eight
specialist medical colleges. The Nurses and Midwives Board of NSW was constituted with 16
members including elected and professional association nominated nurse members.
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Under section 34(3) of the National Law, to be appointed as a ‘community member’ to a
National Board, a person must not be a registered health practitioner in the health profession
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have between nine and twelve members, the size varying depending on the size and
extent of stratification of the profession regulated. Appointments are made on the basis
of skills and experience, via a more open process, and members are not appointed as
representatives of any professional body or organisation.316 While only a practitioner
member can be appointed to chair a National Board, this is under review (AHWMC 2015:
5).
Legal identity and administrative support arrangements
During the period under study, there were changes in the legal identity of regulators and
in their administrative support arrangements. In 1985, there was considerable variation
in the arrangements for administration of board functions, both across and within
jurisdictions. Some statutes contained no provisions that specified the legal status of the
boards as entities separate from government. In the ACT, NSW, Northern Territory and
Queensland, all or a majority of boards were serviced by an administrative unit within
the respective health departments. Some others were in a process of devolution.317
There was debate at the time about the relative merits of alternative models for
administering and funding registration regimes and to what extent registration boards

the Board regulates and must not at any time have been registered as a health practitioner in
that health profession.
316

See the details of board and panel member recruitment processes
<www.ahpra.gov.au/National-Boards/National-Boards-recruitment.aspx> (AHPRA 2017).
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In Victoria in 1985, of the 13 separate boards in existence, most were administered within
the Department of Health. While a process of administrative devolution was underway and
three boards were physically located outside the then Health Department, seven out of
twelve boards were still reliant on public service staff as registrars/secretaries (HDV 1987:
46A). By 1993, a standard model had been established with passage of the Nurses Act 1993
and then the Medical Practice Act 1994, and this model was progressively applied to all the
health professions over the following decade. All boards were then established as
independent statutory authorities, employing their own staff. In NSW while all boards were
constituted as corporate bodies, most were constrained by statute in their powers to directly
employ staff, and instead their staff were public servants employed by the ‘Health
Administration Corporation’, a statutory entity of government (footnote section 11 of
Pharmacy Act 1964 (NSW)). In 1987, the NSW Medical Board had just become an
autonomous body controlling its own finances, staffing and accommodation. Tasmania’s
registration boards were in most cases staffed by public servants and a central unit was under
consideration. In Queensland, the Nursing Act 1992 (Qld) was amended in 1996 to make the
Nursing Council a statutory corporate body. In Western Australia, only two boards (Nurses
and Dental Mechanics) were serviced and subsidized by the Health Department.

at
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should be ‘autonomous’ of and operating at arms-length from government (Court &
Haberfield 1986; HDV 1987: 42–50).
In 2010, just prior to commencement of the National Scheme, there were over ninety
registration boards administered by thirty eight separate administrative bodies under a
variety of governance arrangements, with variability both within and across jurisdictions
(AHPRA 2011: 12; PC 2005b). While some jurisdictions, notably Victoria and Western
Australia had legislated to establish all boards as independent statutory authorities
administered at arms-length from government, in at least three jurisdictions, all or most
boards were administered within government by the respective departments of
health.318
Under the National Law, each of the fourteen National Boards is established with a
separate legal identity, at arms-length from the state, thereby providing a clearer
separation between governments and regulators than previous arrangements.319
The National Scheme has brought a consolidation of governance, across professions as
well as across states and territories. However, there are three areas where consolidation
did not occur: in the management of complaints and discipline in the state of NSW;320 in
the continuation of ‘State Boards’ of the National Boards for some professions;321 and in
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The three jurisdictions are ACT, Northern Territory and NSW.
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Unlike previous arrangements in NSW and Queensland, there are no board positions
earmarked for Health Department officers. Unlike previous arrangements in Queensland,
Northern Territory and the ACT, the staff administering the regulatory arrangements are
direct employees of the statutory authority AHPRA, rather than state public servants.
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In NSW, instead of abolishing its state and territory boards, these entities have been
rebadged as ‘Councils’ and have retained (in conjunction with the HCCC) statutory powers to
oversee the receipt and investigation of complaints about registered practitioners in that
state, and to monitor registrants with impairment, performance or conduct issues. These
NSW Councils are administered by a single administrative body, the Health Professional
Councils Authority, an agency of the NSW Government (NSW Department of Health 2004: 3).
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These are state based statutory entities whose members are appointed by the responsible
state or territory Minister for Health, but only exist where a National Board has decided to
operate through this type of structure. Three boards (Medical, Nursing and Midwifery, and
Psychology) have retained State or Regional Boards whose members are appointed by the
relevant state Health Minister and carry out delegated functions that span both the
registration and disciplinary functions.
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the delivery of ‘accreditation functions’ by 11 separately constituted ‘external
accreditation entities’. 322
11.3.3 What is regulated?
The scope of the regulatory regime is considered here in terms of the occupational
groups or professions that are regulated and the scope of powers and functions of
boards.
Scope of the regulatory regime
Figure 11.1 below lists the health professions that were subject to statutory registration
in 1985, compared with those regulated in 2014. Appendix 11.1 provides further details
of the occupational groups that were subject to statutory registration in 1987, by state
and territory. Appendix 11.2 lists the health professions regulated, statutes and
registration boards, by state and territory, in operation in 2010 prior to the
commencement of the National Scheme.
FIGURE 11.1: Professions subject to statutory registration in 1985 and 2014
Year
1985 







Professions regulated in all
states and territories
chiropractors
dentists
medical practitioners
nurses (including midwives)
optometrists
pharmacists
physiotherapists

Professions regulated in one or more states
or territories but not all
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Aboriginal health workers (NT)
Other dental occupations - dental
therapists, prosthetists and technicians
(variously named) (Vic, NSW, SA, Tas,
WA)
dietitians (Vic, NT)
radiographers/medical radiation
technologists (Vic, Tas, NT, WA)
naturopaths (NT)

The delivery of program accreditation functions is through eleven ‘external accreditation
entities’ that are separately incorporated under Australian corporations law. The Australian
Medical Council, the Australian Nursing and Midwifery Accreditation Council, the Australian
Dental Council, the Australian and New Zealand Osteopathic Council, Australian Pharmacy
Council, Australian Physiotherapy Council, Australian and New Zealand Podiatry Accreditation
Council, Australian Psychology Accreditation Council, Council on Chiropractic Education
Australasia, Occupational Therapy Council (Australia and New Zealand) Ltd, Optometry
Council of Australia and New Zealand. Three National Boards have decided to deliver their
program accreditation functions internally, through Board appointed ‘accreditation
committees’: Aboriginal and Torres Strait Islander Health Practice Board of Australia, Chinese
Medicine Board of Australia and the Medical Radiation Practice Board of Australia.
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Year

Professions regulated in all
states and territories

Professions regulated in one or more states
or territories but not all







2014 As for 1985 plus:
 Aboriginal and Torres Strait
Islander health practitioners
 Chinese medicine
practitioners
(acupuncturists, Chinese
herbal medicine
practitioners and Chinese
herbal dispensers)
 dental hygienists, dental
prosthetists, dental
therapists, oral health
therapists
 medical radiation
practitioners (radiographers,
radiation therapists and
nuclear medicine
technologists)
 occupational therapists
 osteopaths
 podiatrists
 psychologists


Nil

occupational therapists (Qld, SA, WA,
NT)
optical dispensers (NSW)
osteopaths (NT & other states with
chiropractors)
social workers (NT)
speech pathologists (NT only)
podiatrists (called chiropodists) (Vic,
NSW, Qld, SA, WA, Tas)
psychologists (Vic, Qld, SA, WA, Tas, NT)

NOTE: A number of professions were
deregulated in some states and territories:
 speech pathologists in Queensland
 dental technicians in ACT, NSW,
Queensland and South Australia.
 optical dispensers in NSW and South
Australia

During the period under study, the number of health professions regulated in every
jurisdiction doubled in size. In 1985 there were 21 health occupations subject to
statutory registration, but only seven of these were regulated in every state and
territory (HDV 1987: 13A).323 During the period under study, some occupations regulated

323

Northern Territory regulated the largest suite of occupations (16), including naturopaths,
social workers, speech pathologists, occupational therapists and Aboriginal health workers.
320

in one or more jurisdictions, and then subsequently deregulated.324 By 2014, fourteen
health professions, covering 22 specific health occupations, were regulated under the
National Scheme, and an assessment was underway of the profession of paramedics for
entry to the Scheme (AHMAC 2012).
There were also changes in how governments decide whether to regulate additional
health professions (AHMAC 1995; COAG 2007a; SDC 1986: 178). Prior to 1995, each
state or territory government made its own decision to legislate, generally in response
to local imperatives – hence the patchwork of arrangements. Government reports of the
period suggest that organised medicine was influential in shaping government policy
concerning which professions were successful in securing statutory registration and
which were not (HDV 1987: 14; Carlton 2003; SDC 1986: 181).
There were a number of intergovernmental agreements signed during the period that
were aimed at achieving national consistency in the criteria and processes for regulatory
assessment and in the suite of health occupations regulated (AHMAC 1995; AHWMC
2009b; COAG 2007a; COAG 2008b; Health Department of Western Australia 2000: 70;
SDC 1986: 178).
Scope of board powers and functions
During the period under study, there were changes in the scope of statutory powers
exercised by registration boards. Some powers have been expanded and codified, others
pared back or removed altogether. In particular, changes are evident in the disciplinary
powers of boards, in regulation of business structures and business activities, regulation
of professional scopes of practice and use of professional titles, the constraints that
apply to non-registered persons, and how practitioners are authorised to use restricted
medicines.
Disciplinary and enforcement powers
Four changes are worth highlighting. The first is changes in the scope of board
investigation and disciplinary powers. Under statutes of 1985, once a practitioner was

324

For example, naturopaths, dental technicians, dietitians and social workers in the Northern
Territory, and dental technicians and dietitians in Victoria in 1995.
321

registered, there were no specific powers for the regulator to ensure their ongoing
competence or to monitor compliance with professional standards. Nor were there
specific powers to deal with impaired or incompetent practitioners in a different way to
those who had committed wilful ethical breaches. For instance, while most statutes
required practitioners to be ‘of good character’ or ‘fit and proper’ to be granted
registration, there were no specific powers to require character or criminal history
checks. If grounds for removal or refusal of registration were specified at all in statutes,
they were quite narrow, such as ‘habitual drunkenness’, ‘addiction to deleterious drugs’,
or ‘conviction for a felony or misdemeanour’.325
During the 1990s some jurisdictions legislated to codify the disciplinary powers of
boards, to strengthen investigation and inquiry powers, and enable the boards to deal
more flexibly and supportively with impaired practitioners.326 Then, beginning in the
early 2000s with the medical profession, some statutes were amended again to enable
boards to deal with poorly performing practitioners in a different way to those who
committed willful ethical breaches.327 Powers to monitor registrants were also
strengthened,328 and some jurisdictions legislated to impose mandatory reporting

325

See for example section 19 of the Nurses Registration Act 1953 (NSW) and section 27 of the
Medical Practitioners Act 1938 (NSW), and

326

Codification of disciplinary powers saw enactment of statutory definitions such as
‘unsatisfactory professional conduct’ and ‘professional misconduct’, against which the boards
would assess the conduct of practitioners. See for example, sections 36 and 37 of the Medical
Practice Act 1992 (NSW) and section 3 of the Medical Practice Act 1994 (Vic).

327

Powers to deal with impaired registrants were enacted for the medical profession, first in
NSW in 1992 and then in Victoria in 1994. NSW was also the first to introduce the
‘performance pathway’ with the passage of the Medical Practice Amendment Act 2000
(NSW). Victoria followed, with passage of the Health Practitioner Acts (Further Amendments)
Act 2002 (Vic). By 2005, with the exception of Western Australia, all states and territories had
legislated to confer on their respective medical boards the power to deal flexibly (that is,
other than through a disciplinary process) with poorly performing, as well as impaired,
practitioners. While in some jurisdictions (notably Queensland and Victoria), powers to deal
with impairment and poor performance had been extended to other regulated professions, it
was not until commencement of the National Scheme in 2010 that such powers were
available for all regulated health professions in all jurisdictions.

328

New requirements were introduced for registrants to report a range of matters to the board,
not only at annual renewal time but also during the registration period, including any criminal
charges or findings, indemnity insurance arrangements, and withdrawal of clinical privileges.
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obligations on registered practitioners, to report colleagues who might be impaired or
known to have breached professional standards.329
Under the National Law, these more extensive and flexible disciplinary powers now
apply to all regulated health professions – there are three main disciplinary pathways
depending on whether the matter relates primarily to a practitioner’s conduct (ethical
breaches), performance, or health – and mandatory reporting and compliance
monitoring powers have been strengthened further.330
Second, some disciplinary powers were removed from boards and placed with other
statutory complaints handling bodies. From the mid-1980s on, each state and territory
legislated to establish a health complaints commissioner, the role being to conciliate
consumer complaints about health service providers and investigate health system
failures.331 While the arrangements varied, in each jurisdiction the registration boards
were required under statute to share information with the respective complaints
commissioner on matters that fell within their shared jurisdiction, and to reach
agreement on the most appropriate agency to deal with the complaint.332
Under the National Law, this shared responsibility for complaints handling has been
preserved and in some jurisdictions the powers of state and territory health complaints
entities have been strengthened and extended vis a vis the National Boards.333

329

See for example section 37 of the Medical Practice Act 1994 (Vic) which imposed an
obligation on a treating medical practitioner to report to the board responsible for registering
a health practitioner they were treating if the medical practitioner forms an opinion the
practitioner is suffering from an illness or condition that has seriously impaired or may
seriously impair the practitioner’s ability to practise and may result in the public being put at
risk.

330

See Parts 7 and 8 of the Health Practitioner Regulation National Law Act 2009 (Vic).

331

Under the amended Medicare Agreements Act 1992 (Cth), states and territories were
required to establish and maintain independent health complaints bodies (Walton et al 2012:
2).

332

In NSW, powers to prosecute registered practitioners for serious misconduct were removed
from the registration boards altogether in 1993 and placed with the NSW Health Care
Complaints Commissioner. See Schedule 3 of the Health Care Complaints Act 1993 (NSW) as
made.

333

National Boards and health complaints entities are required to exchange information on
complaints received, and reach agreement on which body is to progress the matter. In this
negotiation, the most serious action proposed by either must be taken, and the boards are
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Third, changes have been made to improve procedural fairness, by embedding
‘separation of powers’ – between those empowered to investigate and prosecute
disciplinary matters, and those who hear the matter and determine the sanction. In
1985 most boards were responsible for all the functions of investigating complaints,
prosecuting and hearing disciplinary matters, including imposing the ultimate sanction of
suspension or cancellation of a practitioner’s registration. Government reports of the
time noted concerns about procedural fairness and the need for separation of powers
(DHS 2003: 79; HDV 1987: 121; NSW 2001: 80–81; WA 1998b: 44).334
Under the National Law, National Boards are responsible for investigating and
prosecuting disciplinary matters before a separately constituted state or territory
tribunal that operates independently of the boards. Only a tribunal has the power to
cancel a practitioner’s registration.335
Fourth, the composition of panels constituted to hear disciplinary matters has changed.
In 1985, disciplinary hearing panels were composed solely of practitioners, most often
sitting board members. Under the National Scheme, the principle of peer review
continues to apply in how tribunal hearing panels are constituted, with the majority of

required to advise the HCE of the outcome of any matters they deal with and vice versa. In
2013 Queensland legislated to follow the lead of NSW and removed certain disciplinary
powers from the National Boards. Under the Health Ombudsman Act 2013 (Qld), the
Queensland Health Ombudsman is now responsible for receiving and assessing all complaints
as well as investigating and prosecuting serious misconduct matters.
334

A 2003 review of the Victorian regulatory regime identified as a concern a ‘lack of consumer
confidence in the transparency and fairness of complaints handling’ (DHS 2005a: 2–3), with a
commissioned study finding that many complainants to registration boards were dissatisfied
with how their complaints were handled and viewed boards as biased and lacking
independence (Health Issues Centre et al 2004: 42, 50). Subsequent reforms introduced in
Victoria included removing board powers to hear serious disciplinary matters and placing
these with an independently constituted tribunal to ‘ensure a proper balance is struck
between the rights and interests of consumers and those of the practitioners who deliver
health services’ (VicHansard 27 October 2005). By 2005, most jurisdictions had legislated to
provide for separation of powers (ACT, NSW, Northern Territory, Queensland, Victoria and
Western Australia), although NSW had a hybrid model where the Medical Tribunal was
chaired by a District Court judge, but the remaining members of the tribunal were appointed
by the NSW Medical Board.

335

National Boards have the power to immediately suspend a practitioner’s registration (section
156), and to impose a suspension following a health panel hearing where a practitioner is
found to have an impairment (section 191(3)(b)).
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members being from the relevant profession.336 However, now these panels are chaired
by a judge or senior member of the legal profession and the National Boards have no
role in selecting the practitioner members.337
Regulation of business structures, practices and advertising
During the period under study, there were changes to the powers of boards to regulate
the business structures and business activities of registered practitioners.
In 1985, under most statutes, practitioners were allowed to provide their services only
as individuals or in partnership with another registered practitioner.338 Where there was
provision for practitioners to operate through a corporate structure, the corporate body
was required to be registered and all directors had to be registered practitioners.339 Also,
many statutes empowered registration boards to regulate the titles and descriptions
that registered practitioners could use to present their services to the public. Boards
applied these powers in some cases to severely limit what qualifications, descriptions,
and titles practitioners could use (DBV 1993: 53–57; HDV 1987). Advertising of
professional services in general was tightly controlled, often with detailed regulations
specifying among other things, the size of the signs that could be displayed to advertise
a practice (DBV 1993: 54).340 By the 2000s, the powers of boards to regulate advertising

336

The exception is the Queensland Health Ombudsman Act 2013 where, under section 97,
disciplinary proceedings must be constituted with one judicial member who, unless the
matter is urgent, must be assisted by a minimum of three assessors drawn from ‘panel of
assessors’ under Part 10 Divisions 5 and 6 (two out of the three must be registered
practitioners from the relevant profession).

337

Except for in NSW where section 165B of the Health Practitioner Regulation National Law
(NSW) empowers the Council for the health profession (the local NSW equivalent of the
National Board for management of complaints and discipline) to appoint the Tribunal panel,
which consists of four members – one Australian lawyer, two health practitioners and one lay
person.

338

See for example sections 45 and 48 of the Medical Practitioners Act 1930 (ACT),

339

See for example, sections 37-43 of the Medical Practitioners Act 1983 (SA). In some statues
exceptions were permitted where immediate family members who were not registered
practitioners could be directors. State and territory reviews of the 1980s and 1990s examined
whether registration boards should control the business structures through which private
health services are delivered (HDV 1987: 85–100; NCC 2010: 2–3), and whether extensive
controls that applied to advertising by registered practitioners were in the interests of
consumers or the profession.

340

See for example, section 40(5) of the Podiatrists Registration Act 1984 (WA). Retrieved 17
July, 2017 from <www.austlii.edu.au/au/legis/wa/repealed_act/pra1984303/s40.html>
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by registered practitioners had been significantly curtailed, and few registration boards
retained controls over the business structures through which registrants delivered their
professional services.341
With the advent of the National Scheme, with the exception of pharmacy, 342 powers to
register corporations and/or to regulate the business structures of registrants have been
repealed. Also, board powers to regulate the advertising of registered practitioners have
been pared back to be broadly consistent with trade practices legislation.343
Regulation of scopes of professional practise
There have been changes during the period in how professional scopes of practice are
regulated. In many statutes of 1985, the scope of practice of the profession was defined
in the legislation and it was an offence for an unregistered person to practise the
profession.344 This was the mechanism through which monopoly practice or a ‘market
shelter’ was achieved by some professions.345

341

Some jurisdictions legislated to empower boards to deal with the adverse impacts of
corporatisation on professionalism, with powers to prosecute employers who ‘direct or
incite’ their employee registrants to act unprofessionally. See for example section 116A of the
Medical Practice Act 1992 (NSW) and section 63A of the Medical Practice Act 1994 (Vic).
Retrieved
19
August,
2017
from
<www.austlii.edu.au/au/legis/nsw/repealed_act/mpa1992128/>
and
<www.austlii.edu.au/au/legis/vic/repealed_act/mpa1994128/>

342

Pharmacy is the only profession where legislated restrictions at the state and territory level
serve to limit who can own and operate a pharmacy (only pharmacists and friendly societies)
and how many pharmacies may be owned (around six per pharmacist depending on which
jurisdiction) (Wilkinson 2000).

343

Section 133 of the National Law regulates false and misleading advertising but goes further
than the advertising provisions of the Trade Practices Act 1974 (Cth) in that it prohibits
altogether the use of testimonials in advertising, and includes a provision which makes it an
offence to advertise in a way that ‘creates an unreasonable expectation of beneficial
treatment’ or ‘directly or indirectly encourages the indiscriminate or unnecessary use of
regulated health services’. Also, section 136 of the National Law makes it an offence for a
person to ‘direct or incite’ a registered health practitioner to do anything that amounts to
unprofessional conduct or professional misconduct.

344

See for example, section 24 of the Nurses Registration Act 1953 (NSW), sections 3 and 37 of
the Chiropractic and Osteopathy Act 2005 (SA), and sections 3 and 40 of the Podiatrists
Registration
Act
1984
(WA).
Retrieved
17
July,
2017
from
<www.austlii.edu.au/au/legis/wa/repealed_act/pra1984303/s40.html>

345

Some statutes went further in establishing a market shelter, for instance under section 18(6)
of the Medical Practitioners Act 1938 (NSW), the Medical Board was prevented from granting
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In some statutes, prescriptive provisions prohibited practitioners from engaging
unregistered assistants to assist in their work.346 Where the employment of assistants
was permitted, as in dental care, some statutes prescribed the activities each class of
assistant was authorized to undertake,347 and some boards took disciplinary action
against practitioners who delegated to their unregistered assistants work that the board
considered should only be carried out only by a registered practitioner (DBV 1993: 67).
There were offences and penalties for unregistered persons and for those registered
practitioners who practised beyond their legislated scope of practice.
Some statutes also included provisions that prohibited anyone other than a registered
medical practitioner from providing ‘medical treatment’ or surgery,348 or treating certain
diseases such as cancer or tuberculosis, or even advertising that they treated such
conditions.349 A provision commonly found in statutes governing the non-medical
professions was ‘nothing in this Act applies to legally qualified medical practitioners’,350
in effect authorizing medical practitioners to carry out any or all of the practices that
were reserved for registrants from other professions. However, by 2005 following state
and territory NCP reviews, jurisdictions had legislated to remove restrictions that
reserved certain treatments or practices for registered practitioners from specified
professions,351 although some reserved practices remained.352

registration to more than eight persons in any one year who were not natural born British
subjects (except for Australian and New Zealand graduates and British Empire equivalent
courses).
346

See for example, section 27(2)(a) of the Medical Practitioners Act 1938 (NSW).

347

See for example, Part 2 of the Dental Practice Regulation 2004 (NSW) which set out the
activities that dental hygienists, dental therapists and oral health therapists were legally
authorised
to
undertake.
Retrieved
17
July,
2017
from
<www.austlii.edu.au/au/legis/nsw/repealed_reg/dpr2004229>

348

See for example sections 23 and 29 of the Optometrists Act 1930 (NSW).

349

See for example section 109 of the Medical Practice Act 1992 (NSW) as made.

350

See for example section 2 of the Opticians Act 1930 (NSW). Retrieved 17 July, 2017 from
<www.austlii.edu.au/au/legis/nsw/num_act/oa1930n20145>

351

See for example section 109 of the Medical Practice Act 1992 (NSW) (Cancer treatments not
to be given or offered by unregistered persons) which was repealed with the passage of the
Medical Practice Amendment Act 2000 (NSW).

352

See for example sections 3 and 37 of the Podiatry Practice Act 2005 (SA) and sections 3 and
83 of the Podiatrists Act 2005 (WA).
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Under the National Law, very few practice restrictions have been legislated,353 and there
are no specific provisions that prevent a registered practitioner from delegating
activities to an unregistered assistant.354 Also, the detailed provisions in some statutes
that specified the scope of practice of the various dental occupations are no longer
legislated, with scope of practice matters dealt with via guidelines issued by the relevant
National Board.355 However, a number of jurisdictions have retained local restrictions in
other state based legislation and in a number of jurisdictions new restrictions have been
enacted since commencement of the National Scheme.356
Regulation of use of scheduled medicines
In some statutes of 1985, there were prohibitions on professions, such as optometrists,
from administering or prescribing scheduled medicines.357 From the mid-1990s on, some
jurisdictions enacted provisions to enable various classes of practitioner from the

353

Three practice restrictions have been carried forward from previous state and territory
regimes: the prescribing of optical appliances is reserved only for registered optometrists and
medical practitioners; certain ‘restricted dental acts’ are reserved only for dental
practitioners; and manipulation of the joints of the cervical spine is reserved only for
registered chiropractors, osteopaths, physiotherapists and medical practitioners.

354

Unless of course those activities are reserved in the National Law or restricted under
provisions of other statutes, such as the prescribing of scheduled medicines, the use of
medical radiation equipment, or recognised provider status under third party payment
schemes such as Medicare.

355

See for example, the Dental Board of Australia’s Guidelines for Scope of Practice 2014. (DBA
2017). See also the Nursing and Midwifery Board of Australia’s Safety and quality guidelines
for privately practising midwives (NMBA 2017).

356

In NSW the sale and supply of optical appliances is restricted to certain qualified persons
under the Code of Conduct for unregistered health practitioners, made by regulation under
Schedule 3 of the Public Health (General) Regulation 2002. In NSW, Tasmania and South
Australia, dispensing and supply of optical appliances is restricted to certain persons. Also,
South Australia has amended the Health Practitioner Regulation National Law (South
Australia) Act 2010 to make it an offence for a person other than a registered medical
practitioner or a midwife (plus some additional exceptions for students, emergencies etc) to
provide a ‘restricted birthing practice’. For list of restricted birthing practices, see
<www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health+internet/about+us/l
egislation/restricted+birthing+practices> (SA Health 2017).

357

For instance, in NSW, it was not until 1963 that the definition of optometry in the Opticians
Act 1930 was amended by the Optometrists (Amendment) Act 1963 to allow optometrists to
administer a limited range of drugs in their practice. Then, beginning in Victoria with the
passage of the Optometrists Registration Act 1996 (Vic), the right to prescribe scheduled
medicines was extended first to optometrists, and then to other occupational groups, such as
nurse practitioners, podiatrists, midwives and nurses.
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nursing and allied health professions to be authorised to prescribe or supply of
scheduled medicines.358
Under the National Law there is a mechanism – an endorsement for scheduled
medicines – through which the National Boards, subject to Ministerial Council approval,
set qualification standards for the use of scheduled medicines and determine whether
practitioners are qualified for this expanded practice. Prescribing rights are now
conferred in most jurisdictions on endorsed registrants from the professions of
optometry, podiatry, nursing and midwifery although there continues to be variation by
jurisdiction in the scope of these authorities.
Regulation of courtesy titles such as ‘doctor’
In some statutes of 1985, there were offences that made it illegal for any unregistered
person to use any name or title that inferred the person was a registered medical
practitioner. This included the title ‘doctor of medicine’.359 Such provisions had the
effect of preventing registrants such as chiropractors, osteopaths and podiatrists from
using the title in the context of their practice.
The National Law contains no restrictions of this kind and as a consequence, any person
may use the title ‘doctor’ (or other courtesy titles such as ‘professor’) as long as they do
not mislead the public that they are a registered medical practitioner (AHPRA 2014: 11).
11.3.4 How is regulation delivered?
During the period under study there have been changes in how regulation is delivered,
including the mechanism for portability of registration, the legislative instruments used,
the accountabilities placed on regulators, and the relationship between regulators and
governments.

358

See for example section 11 of the Optometrists Registration Act 1996 (Vic), section 6 of the
Nurses Amendment Act 2000 (Vic).

359

See for example section 45 of the Medical Practitioners Act 1938 (NSW).
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Portability of registration
In 1985, a practitioner registered in a profession in one state or territory had no
guarantee that their qualifications would be recognized for registration purposes in
another. Following legislation passed in every jurisdiction to implement the Mutual
Recognition Agreement of 1992 (COAG 1992), practitioners registered in one jurisdiction
were automatically eligible for registration in a second jurisdiction, but they still had to
apply and pay another registration fee. If a practitioner’s registration were cancelled or
restricted in one jurisdiction, under the mutual recognition laws the cancellation or
restriction automatically applied in all other jurisdictions, but each state board
maintained its own register of practitioners.360
With the advent of the National Scheme, a practitioner registers once and is authorized
to practice their profession anywhere in Australia.361 There is one national website that
can be accessed to find out whether a practitioner is registered and if their registration is
subject to restrictions. The same website provides details of cancelled registrations.
Consolidation of legislation
In 1985, most jurisdictions legislated separate statutes for each profession regulated.362
However, by 2005 a trend towards consolidation of legislation was evident. Four
jurisdictions (ACT, Northern Territory, Queensland and Victoria) had enacted ‘umbrella’

360

Cleansing of state and territory registrant data during transition to the National Scheme
revealed the shortcomings of the mutual recognition scheme, with at least two cases
uncovered of communication breakdown between state and territory registration boards that
had enabled practitioners whose registration had been cancelled in one jurisdiction to
continue to be registered and to practise in another.

361

The National Scheme is administered through state and territory offices, and practitioners
nominate a principal place of practice for administrative purposes. However, there are no
longer any barriers to interstate practice for those with unrestricted registration.

362

At some stages, some jurisdictions enacted umbrella laws under which multiple professions
were regulated, for example, in Victoria, the professions of medicine, dentistry and pharmacy
were regulated under separate parts of the Medical Act 1898 1958 (Vic) and the Medical Act
1958 (Vic). It was not until 1972 for dentists and 1974 for pharmacists that separate statutes
were passed to regulate these professions.
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legislation – each enacting a single statute under which all their registered health
professions were regulated.363
With the advent of the National Law, all 14 professions are regulated under a legislative
instrument that is enacted in all states and territories, either via ‘adoption of laws’ 364 or
in the case of Western Australia, complementary legislation.
Independence and accountability of regulators
As outlined earlier, a trend towards the establishment of regulators as independent
statutory authorities, operating at arms-length from government can be traced through
successive statutes.365 In parallel, there has been a progressive tightening of constraints
on the exercise of board powers, a formalisation of accountability requirements, and
various oversight bodies or ‘integrity agencies’ have been established.
In addition to sharing regulatory functions with health complaints commissioners and
state and territory tribunals, boards are now subject to accountability and scrutiny under
ombudsman, freedom of information, privacy and whistleblower protection legislation.
A National Health Practitioners Ombudsman and Privacy Commissioner has powers to
scrutinize the administrative decisions of National Boards, review freedom of

363

Queensland had enacted both umbrella legislation (two statutes) alongside multiple separate
profession specific statutes.

364

Under the ‘adoption of laws’ legislative mechanism, Queensland is the lead jurisdiction that
has enacted the principal statute, and other states and territories have passed a law that
‘adopts and applies’ the schedule to the Queensland statute within their jurisdictions. The
exception is Western Australia, which has passed complementary legislation, and South
Australia which must make regulations to apply any amendments to the National Law within
that state.

365

In addition to the changes in legal identity outlined earlier in this chapter, the changes in fee
setting powers of NSW boards illustrate this trend. Under NSW statutes in force in 1985 the
power to set registration fees resided with the NSW Governor who was required to consult
with boards before setting registration fees. The revenue raised was paid into the NSW
Government consolidated revenue and the boards’ costs were met from an appropriation by
the NSW Parliament. In the 1992 Medical Practice Act, fees were determined by the Minister
in consultation with the board and again, paid into consolidated revenue. In NSW statutes
post 2000, fees were ‘determined by the board and approved by the Minister’ (see for
example Schedule 1 Clause 2 of the NSW Podiatrists Act 2003). However in the NSW
Pharmacy Practice Act 2006, the last to be enacted in NSW prior to the National Law, the
power to set fees was conferred on the Pharmacy Board, with no requirement for
consultation with or approval by the Minister, and no requirement for fees to be prescribed
by regulation.
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information decisions, and any allegations of privacy breaches.366 All jurisdictions have
provision for judicial review of administrative decisions made by boards.367 Some
jurisdictions also have enacted human rights charter legislation368 and anti-corruption
laws.369
Government reports and policy papers of the period reveal efforts to improve the
accountability of boards and to strengthen the powers of governments to influence
standard setting.370 For instance, in Victoria in 2003, the question of what should be the
appropriate relationship between registration boards and the Minister and Government
was canvassed:371
The current arrangements in Victoria reflect the principle that the operations and
decision-making of health practitioner registration boards should be independent

366

See sections 213, 215 and 235 of the Health Practitioner Regulation National Law for relevant
privacy, freedom of information and ombudsman powers.

367

See for example, Administrative Decisions (Judicial Review) Act 1989 (ACT); Judicial Review
Act 1991 (Qld); Judicial Review Act 2000 (Tas); Administrative Law Act 1978 (Vic);

368

See Human Rights Act 2004 (ACT); Charter of Human Rights and Responsibilities Act 2006
(Vic).

369

See Crime and Misconduct Act 2001 (Qld).

370

For instance, the Victorian Interim Report of 1987 (HDV 1987) identified concerns about the
lack of accountability of Boards, particularly that there was no requirement for boards to
consult the Health Department or the Minister about their functions, formal accountability
and annual reporting requirements were patchy, and that some board members lacked
understanding of their role as part of a system of health care regulation (HDV 1987: 24). The
review also identified concerns about the monopolising tendencies of the professions, and
the pressure to increase standards impacting on costs of and access to services (HDV 1987:
23). Similar concerns about board accountability were identified in 2003 in Victoria (DHS
2003a), with a range of reform options canvassed, including abolition of profession specific
boards and creation of a single ‘super-board’, establishment of a single ‘Office of the Health
Professions’ along the lines of the Health Professions Registration Boards of Queensland, and
superimposing over the top of the registration boards a regulatory body to ensure
accountability and transparency of board operations, such as the Council for Health Care
Regulatory Excellence in the United Kingdom (DHS 2003a: 25–40). In Western Australian
government reports, the question of accountability of registration boards was also a subject
of public debate (Health Department Western Australia 1998b: 34; Health Department
Western Australia 2001b: 79).

371

In 2005, reforms to strengthen powers for the Victorian Minister for Health to intervene in
the standard setting functions of registration boards were introduced, with the Minister
empowered to issue directions to boards and to approve, prior to their release, board
prepared codes of practice and guidelines. Government concerns about codes and guidelines
related to the potential to restrict competition, and impose unnecessary costs on the health
system without demonstrating a net public benefit (DHS 2005a: 27).
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of, and at arms -length from, the Health Minister and Government (DHS 2003:
31).
In NSW constraints were progressively placed on the standard setting powers of NSW
boards:
The Department considers it appropriate that there be an external mechanism for
approval of codes of conduct which would help ensure that any code of conduct
for nurses and midwives does not sanction anti-competitive conduct or contain
trivial matters, and that it serves the interests of consumers…..A similar
amendment has recently been incorporated in the Medical Practice Act. (NSW
Health 2001: 12).
11.4

Discussion

Mapping changes in the laws that regulate the health professions over 30 years enables
conclusions to be drawn about trends in the governance of these regulatory institutions,
the trajectory of change and the forces at play.
11.4.1 The incremental demise of ‘club government’
The registration boards of 1985 were deeply rooted in the past. The first colonial
medical licensing laws enacted in the mid-1800s embodied a ‘regulatory bargain’ or
social contract struck between the medical profession and the state.372 The legislative
template, borrowed from Britain373 and enacted in the pre-democratic settings of the
colonies, was legitimised by the ideology of self-regulation – that only members of the
profession have the skills and expertise to sit in judgement of their peers. Moran’s
insights about the British system of medical regulation are applicable to the early

372

The so-called ‘regulatory bargain’ between the medical profession and the state has been
characterised as: members of the medical profession mastered a complex body of knowledge
and committed to using this in the service of others. In professing commitment to
competence, integrity, morality, altruism and promotion of the public good, the profession
was granted autonomy in practice and the ‘privilege of self-regulation’ in return (Cruess &
Cruess 2009: 22).

373

While the first medical licensing laws enacted in Tasmania and NSW predated by some years
the first medical licensing laws in England, the colonial laws were modelled on British bills
that had been drafted and introduced to parliament but not yet passed (DBV 1993: 12;
Bomford & Newgreen 2005: 12).
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Australian colonial medical registration boards – that the principle of peer review was
institutionalised in the membership and operation of these boards (2004: 29).
Thomas observes that once delegated state power, colonial medical boards were largely
left alone to do their work, with little accountability to government or to the community
(2002; 2004).374 Moran describes this collegiate style of medical governance as a form of
‘private interest government’ or a ‘government of clubs’ (2004: 28). He argues this was
the key to the medical profession insulating its interests from democratic control, for
well over 100 years (2004: 32). Board members were the elite of the profession, elected
by the profession to represent their interests. There was little or no diversity in gender
or ethnic origin.
Like in Britain, with increasing political power, medical monopolies of practice were
secured – only registered medical practitioners could fill certain public hospital posts,
treat certain serious conditions such as cancer, prescribe certain medicines, or sign
medical or death certificates (DBV 2003; HDV 1987). Once this dominant position in the
Australian healthcare division of labour was secured, the medical profession was able to
maintain its dominance, acting as gate-keeper to statutory regulation for other
professions and securing dedicated positions for medical practitioners on the
registration boards for other professions (DBV 1993; HDV 1987; Willis 1989).
This study suggests that, as in the UK, the incremental changes in legislation and
governance of the health professions regulators over the past 30 years reflect the
demise of club government.
The regulatory settlement of 2014 is quite different to that of 1985. Incremental changes
have seen the profession-led or collegiate governance model evolve to one that is more
pluralist and under greater state control. Today’s National Boards have more diverse
memberships than their predecessors, with priority now placed on achieving gender
balance, ethnic diversity and rural representation (AHPRA 2009). Of significance, board

374

Thomas observes that none of the myriad of Medical Practitioners Acts and
Amendment Acts passed between 1838 and 1987 in NSW required the Medical Board
in that state to account to the Parliament or to Ministers in that Parliament (2004:
384).
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members are no longer elected by the profession or even nominated by professional
bodies; they are appointed, and can be removed from office, by health ministers.
A trend evident internationally, towards consolidation and rationalisation of health
professions regulators, is also evident in Australia. Multiple, separately constituted,
profession-specific regulators have been replaced by a multi-profession ‘network
governance’ regulatory model under which regulatory power is shared between 14
National Boards supported by a single administrative agency (AHPRA). In a complex,
globalised world, Lewis argues a partnership approach is preferable since no single
organisation has the legitimacy or capacity to govern the interconnected groups of
organisations effectively (2005: 43). Further consolidation of National Boards is on the
political agenda following a review of the National Scheme (COAG Health Council 2016).
This suggests that the forces driving efficiency and integration (Alford’s ‘corporate
rationalisers’) (Alford 1975) have made gains despite continuing efforts by the
professions to preserve their boundaries and separateness (Fournier 2000).
As in other liberal democracies, the increasing popularity of the independent regulatory
agency has seen regulators established as separate legal entities. Accompanying this
change, the somewhat enmeshed relationships between boards and government that
existed in some jurisdictions prior to 2010375 have been superseded by a relationship
that is in some ways clearer and cleaner. While operating at arm’s-length from
governments, boards are now subject to stronger accountability requirements – to
governments and ministers, and to the wider community. Board standard-setting
powers are now subject to ministerial oversight376 and governments have removed from
the boards some powers to discipline registrants.377
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This is evidenced by the appointment of public servants to boards, the administration and
physical location of boards within government departments, and the control of fee setting by
government.

376

See, for instance, sections 11–15 of the Health Practitioner Regulation National Law Act 2009.

377

Independently constituted state and territory tribunals are responsible for hearing
disciplinary matters. In Queensland, under the Health Ombudsman Act 2013, disciplinary
matters are heard by a tribunal consisting of a single judicial member who is assisted by a
panel of assessors whose role is to assist the Tribunal on questions of fact. The Panel
comprises two practitioner members from the profession concerned.
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Also, National Boards now share regulatory responsibilities with a range of other
bodies378 and are subject to scrutiny by various integrity agencies.379 Board disciplinary
powers are more codified but also more flexible, with access to a greater range of
investigatory powers, disciplinary pathways and sanctions. However, the ultimate
sanction – cancellation of a practitioner’s registration – is no longer within the power of
profession-led boards.380
Overall, the regulatory institutions that govern the health professions are now more
democratic, more pluralist and power sharing. Such changes reflect a broader
renegotiation of power relationships between the health professions, the state and civil
society.
11.4.2 The decline of medical dominance
In tandem with these changes, there has been a shift in power relationships between
the professions (Lewis 2005: 86; Willis 2006). Gone are the more obvious signs of
medical dominance381 in the legislation and governance of the non-medical boards.
Under the network governance model of the National Scheme, medical regulation is
administered under the same terms as the 13 other regulated health professions, and
through the multi-profession administrative agency. Positions are no longer reserved for
medical practitioners on the boards for the other regulated professions. Also, the
medical profession’s monopoly on the prescribing of scheduled medicines has been
progressively eroded (Health Workforce Australia 2013).382 The right to treat certain
serious diseases such as cancer is no longer reserved via statute only for the medical
profession. Organised medicine has been unable to block the introduction of statutory
378

These include health complaints entities, tribunals and courts.

379

These include ombudsmen, freedom of information commissioners, privacy commissioners
and anti-corruption ‘watchdogs’.

380

Under section 196(2)(e) of the National Law, the power to cancel a practitioner’s registration
resides with the responsible state and territory tribunal.

381

Larkin used the term ‘medical dominance’ as a shorthand term to describe a complex
historical process through which the medical profession established control (1978: 853).
Willis analysed this control by the medical profession in Australia as exercised at three levels:
‘autonomy’ over its own work; ‘authority’ over the work of others; and ‘sovereignty’ in the
interactions between the health sector and the wider society (Willis 1989: 2–3; Willis 2006).

382

See sections 14 and 94 of the National Law for relevant provisions.
336

registration for other professions, such as the CAM profession of Chinese Medicine
(Bensoussan & Myers 1996; DBV 1993; DHS 1998a; HDV 1987).
Governments have progressively institutionalised various mechanisms that constrain the
monopolising tendencies of the professions. The reservation of practice regulatory
model under which monopoly practice was conferred is limited to a few professions,
with the less restrictive reservation of title model being the norm. Where practice
restrictions do apply, these are more tightly defined and are generally shared amongst a
number of professions.383
It is no longer unlawful for unregistered persons to engage in activities that fall within
the scope of practice of the registered professions. Nor is it an offence for a registered
or unregistered person to use the title ‘doctor’, provided they do not use professional
titles reserved under the National Law, or otherwise pretend they are qualified and
registered as a medical practitioner.
Despite such changes, Lewis argues that an underlying power differential between the
professions remains. She suggests that the social, political and cultural authority of
medicine is scarcely diminished and battles with organised medicine over occupational
territory are not easily won (Lewis 2005: 175). There is evidence of this in the way the
National Law deals with the scope of practice of the medical profession. While certain
risky practices are reserved for specified professions, registered medical practitioners
are legally authorised to do everything that falls within the scope of practice of the other
registered health professions.384 Also, organised medicine continues to oppose
strenuously each new initiative to expand prescribing rights for scheduled medicines for
the other health professions (AMA Victoria 2014a, 2014b; Australian Doctor 2014;
Insight 2013), making both governments and regulators wary of progressing reform.

383

In some cases, a range of exemptions apply for classes of unregistered persons, for example,
orthoptists are exempted from offences for prescribing optical appliances.

384

Under sections 121(1)(a), 122(1)(a) and 123(1)(a) of the National Law, medical practitioners
are authorised to carry out restricted acts that are otherwise reserved for registrants from
other professions. These restricted acts include dental acts, prescribing of optical appliances
and manipulation of the joints of the cervical spine.
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11.4.3 Consumerism as a force for change
This study suggests changing community expectations associated with the rise of
consumerism have been a significant force for change. Increasing consumer knowledge
and expectations that health practitioners be accountable for the treatments they
provide, along with public outcries over high-profile failures of professional autonomy385
have pressured successive governments to review the delegation of state power to the
professions and progressively to modify the profession-led model of regulation (DHS
2003a; DHS 2005a; HDV 1987; Thomas 2002; Willis 1989; 2006).
The influence of consumer power is also evident in governance changes under the
National Law – at least one third of National Board members must be ‘community
members’ and Health Ministers have agreed to amend the National Law to allow
community members to chair National Boards.386 Consumer demands for greater
accountability have accompanied expanded and more nuanced powers for boards to
deal with impaired and poorly performing practitioners. At the same time, board powers
to hear serious disciplinary matters and to cancel registration have been removed, in
response to a loss of public trust in the peer review disciplinary model (DHS 2003a; DHS
2005a; HDV 1987).
It is in the area of discipline in response to consumer complaints that the
appropriateness of review by professional peers is especially questioned by the
consumer lobby (HDV 1987: 27).
Consumer expectations of greater transparency in standard setting are reflected in
statutory requirements for community consultation in the development of registration
standards, codes and guidelines. A key plank of consumerism, that is, consumers’ right
to information on which to make informed decisions have seen board powers to control
the advertising of professional services pared back.
385

See details of the scandal involving the deaths of patients treated with ‘deep sleep therapy’
at Chelmsford Private Hospital in Pennant Hills, NSW and the NSW Royal Commission of
1988–90 which followed at <www.piac.asn.au/news/2013/02/deep-sleep-tragedy> (Public
Interest Advocacy Centre 2017). See also the Commission of Inquiry into Townsville Hospital
General Psychiatric Unit/Ward 10B 1990 involving allegations of sexual and physical abuse
and gross medical negligence (Robertson & Walter 2013: 219).

386

See Council of Australian Governments Health Council Communique, 7 August 2015.
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Consumer influence is also evident in the realignment of power relationships between
the professions. For instance, government regulation of the CAM professions387 has
proceeded in the face of concerted opposition from medical groups concerned that
statutory registration would confer undue credence and recognition on the CAM
professions (Robotham 2012).388 The increasing popularity of CAM (Dickinson 1996; Xue
et al 2007) was influential in the decision of governments to regulate some CAM
professions (Carlton 2003). However, as Lewis argues, while there are signs of challenge,
the paradigm of biomedicine that underpins the social, political and cultural authority of
the medical profession remains dominant (Lewis 2005: 175).
11.4.4 Neoliberalism as a force for change
This study points to the influence neo-liberal inspired government policies in shaping
institutional reform. Evidence of the shift in government policy is found in reports from
the 1980s that began to document the negative impacts associated with occupational
licensing:
Registration can create professional monopolies with consequent reduction in
consumer choice. Registration tends to create self-centred and self-protecting
pressure groups which can lead to community cynicism over pursuit of financial
gain (Parliament of Victoria 1986: 179).
Implementation of National Competition Policy from the mid-1990s signalled a new
willingness on the part of governments to confront and curb the power of the
professions (Light 2010; Willis 2006). The targets and incentives set under NCP saw
states and territories repeal legislative provisions that were restricting competition and
maintaining market shelters for the professions. Some professions were deregulated389

387

The professions of chiropractic, osteopathy and Chinese medicine are generally included in
the catchall descriptor of CAM (see United States Department of Health and Human Services,
National Institutes of Health, National Centre for Complementary and Integrative Health
(NCCIH) definition at <https://nccih.nih.gov/health/integrative-health> (NCCIH 2017).

388

Three CAM professions are now registered under NRAS: chiropractic, osteopathy and Chinese
medicine.

389

In the context of implementation of the Mutual Recognition Agreement: Victoria repealed
legislation regulating dietitians (see the Dietitians Act 1981 was repealed by the Health and
Community Services (Further Amendment) Act 1993) and dental technicians (see the Dental
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and other statutory provisions with anti-competitive impacts on business operations
were either pared back or removed completely. The repeal of board powers to regulate
the business structures through which practitioners operate can be traced to NCP
reviews of this period. The paring back of board powers to regulate practitioner
advertising made competition between providers acceptable in the professional context
and clarified the role of boards as being to protect the public, rather than to promote or
protect the interests of the professions.
In some jurisdictions, the collegiate model of professions regulation survived this initial
deregulatory push. However, implementation of NCP set in train events that challenged
the power of the professions in concrete and subtle ways. Governments progressively
curtailed the regulatory powers of the profession-led boards, reconstituted their
membership, and in effect rescinded the historical delegation of state powers that had
occurred first for the medical profession more than 150 years earlier (Willis 2006).
The new millennium brought no respite from reform. The Productivity Commission
research into Australia’s health workforce provided further impetus for change (PC
2005c). The Commission’s report identified fragmented workforce governance and
administrative arrangements as a significant barrier to Australia’s national productivity
and international competitiveness (PC 2005c). The lack of uniformity across states and
territories with respect to matters as fundamental as the suite of professions regulated
was unsustainable in a modern globalised economy. In presenting its blueprint for
reform, the Productivity Commission came down strongly on the side of uniformity over
diversity and, in doing so, challenged the regulatory ‘silos’ that reinforced
compartmentalisation of regulation, policy and practice by profession and by state and
territory.
11.4.5 Regulatory governance as a force for change
More recently, the neo-liberal discourse of deregulation has evolved to one about
‘better regulation’. The basic premise is that the regulatory process itself needs to be

Technicians Act 1972 repealed in 1999 by the Dental Practice Act 1999); the Northern
Territory deregulated social workers, dietitians and naturopaths.
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governed well if it is to meet government and community expectations (Bartos &
Balmford 2010: 1).
Setting regulatory policy is now an integral role of government and is pursued on a
permanent basis (Malyshev 2006: 1). The principles and tools of ‘regulatory governance’
are applied to every stage of the process of regulatory design, development,
implementation, monitoring and evaluation.390
Systematic regulatory reform, Malyshev observes, involves a mixture of deregulation, reregulation and improving the effectiveness of regulation (2006: 1). Regulation and rulemaking has emerged as a distinct stage in the policy-making process (Levi-Faur 2010:
19). In pursuit of best practice regulatory processes, regulatory impact assessment is
now almost universally used in Australia (Banks 2005a: 8) and a range of government
programs and strategies have been implemented to improve the quality of regulations
and regulatory institutions (Rimmer 2006: 3).391
Government regulatory management systems increasingly require regular, formal
review of governing legislation and the effectiveness of regulators. Governments now
set the parameters within which regulatory bodies exercise their statutory functions and
actively scrutinise their activities to ensure government objectives are met.392
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The term ‘regulatory governance’ is used to refer not only to the concept of governance as it
applies to regulatory bodies, but also to ‘the relationships between regulators and other
institutions of government, and the leadership, control and accountability exercised within
the organisation’ (Bartos & Balmford 2010: 4). Regulatory management systems encompass a
number of elements: governance of the regulatory design process, or the ‘flow’ of regulation;
governance of the existing regulatory ‘stock’; and governance of regulators themselves. This
latter element includes ‘external governance’, that is, ‘the roles, relationships and
distribution of powers and responsibilities between Parliament, the Minister, the
department, the regulator’s governing body and regulated entities’; and internal governance,
that is ‘the regulator’s organisational structures, standards of behaviour and roles and
responsibilities, compliance and accountability measures, oversight of business processes,
financial reporting and performance management’ (Victorian Government 2010b: Glossary).

391

For instance, the Council of Australian Governments (COAG) has agreed to a set of Best
Practice Regulation principles and guidelines for regulation making at a national or interjurisdictional level (COAG 2007a). The principles establish ‘gate-keeping mechanisms’
designed to ensure that the regulatory impacts of proposed regulatory instruments are made
fully transparent to decision makers and to the public in advance of decisions being made
(COAG 2007a: 1).

392

Governments around the world have adopted regulatory governance principles to guide
better regulation making (OECD 2012; United Kingdom Better Regulation Taskforce; Victorian
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Regulatory oversight bodies are routinely consulted as part of the process of developing
new regulation.393
Benchmarking, performance reporting, performance monitoring and review of National
Boards and the National Agency have been progressively tightened. Increased
expectations of transparency in decision-making and operations has brought a more
hands-on role for governments in approving registration standards, and powers for
ministers to issue policy directions to boards. National Board standard-setting processes
are also subject to external scrutiny by competition regulators such as the
Commonwealth’s Office of Best Practice Regulation (OBPR) (COAG 2007a).
Inclusion of new professions in the National Scheme now requires a regulatory impact
assessment that systematically evaluates: the nature of the problem; the stakeholders
affected; the objectives of government action; the range of regulatory and nonregulatory options available to address the problem; and an impact assessment that
demonstrates the option with the greatest net public benefit.394
All these mechanisms embed transparency and accountability measures that are likely to
further constrain the power of the professions.
There remains, however, one pocket of entrenched professional interest that has
successfully resisted this reform pressure; that is, the regulation of pharmacy. Anticompetitive restrictions on who can own and operate a pharmacy remain, despite
recommendations of successive competition policy reviews (DHS 2002; Harper et al
2015; Wilkinson 2000). The power of the pharmacy lobby, led by the Pharmacy Guild of

Government 2010a, 2010b). The OECD assesses the regulatory management capacity of
member countries and identifies gaps in relation to good practice (OECD 2010: 3). In its 2005
Guiding Principles for Regulatory Quality and Performance, the OECD set out core principles
for effective regulatory management (OECD 2005).
393

Examples include the Commonwealth’s Office of Best Practice Regulation (OBPR) that
scrutinises both Commonwealth government agency and COAG and Ministerial Council
regulatory decisions, and the Victorian Commissioner for Better Regulation (VCBR) that
oversees regulatory assessment processes in the Victorian State Government.

394

The Commonwealth’s OBPR is responsible for compliance monitoring of the processes for
development of standards and guidelines by statutory agencies, including the National
Boards. National Boards are required to submit proposals for new registration standards,
endorsements or specialties for OBPR scrutiny. The OBPR assesses whether an RIS process is
required before health ministers approves these.
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Australia, was in evidence when changes recommended by the national review of
pharmacy ownership laws (Wilkinson 2000) in the early 2000s were shelved, following
mobilisation of consumer support via the profession’s extensive community pharmacy
network and use of the political process (Australian Consumers Association 2004; Daily
Telegraph 2004). Again, during the national reform processes of 2005–10, state and
territory regulation of pharmacy premises, business licensing and pharmacy ownership
were quarantined from the broader reconfiguration of regulation (COAG 2008b: 17). It
appears a similar fate may await the reforms recommended by Harper.395
11.4.6 The trajectory of change – the slow march of democracy
The findings of this study lend support to Acemoglu and Robinson’s theorisation of the
dynamics of institutional change in Western liberal democracies.396 The impact of
‘institutional drift’ and ‘critical juncture’ (Acemoglu & Robinson 2012: 409), and the
operation of the ‘virtuous circle’ (Acemoglu & Robinson 2012: 310) are evident in the
trajectory of change in these regulatory institutions.
Under Australia’s federal system of government, more than 150 years of institutional
drift produced a patchwork of state and territory laws that varied in the suite of
professions regulated, the scope and models of regulation, the size, membership and
accountabilities of governing boards and their range of powers. Despite this variation, in
1985 the collegiate or profession-led governance model first established in the mid1800s and which underpinned growth of the political and economic power of the
medical profession was still largely intact. While in 1985, there were signs the
renegotiation of this regulatory bargain had begun, it was yet to gain momentum.
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See the Australian Government’s response to the recommendations for pharmacy ownership
reform delivered as part of the Government’s Competition Policy Review (Australian
Government 2015; Harper et al 2015).

396

Acemoglu and Robinson see political and economic power relationships as embedded in
institutions. Once an institution is established and organised in a particular way, this tends to
persist and is very difficult to change (Acemoglu & Robinson 2012: 44). They see conflict over
income and power as a constant in all societies and assert that this conflict leads to
‘institutional drift’ (Acemoglu & Robinson 431), that is, small incremental changes in
institutions over time. However, more rapid and radical institutional change occurs in
response to ‘critical junctures’, defined as historical turning points, a major event or
confluence of events that disrupt the existing balance of political and economic power
(Acemoglu & Robinson 2012: 106).
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This study suggests that a ‘confluence of events’ associated with sweeping social
changes of the 1960s, combined with the emergence of neo-liberal economic policies
following the economic crises of the mid-1970s, constituted in Acemoglu and Robinson’s
terms a ‘critical juncture’ that markedly accelerated the pace of change (Acemoglu &
Robinson 2012). In this regard, the pattern of change in Australian regulation resembles
the dynamics described by Moran in the UK: the ‘long historical consensus’ concerning
the shape and structure of professional self-regulation came to an end (Moran 2004: 32)
due to ‘a collision between systems of rule developed in pre-democratic settings and a
modern set of institutions and cultural patterns that presupposed democratic and open
ways of doing things’, compounded by ‘a crisis of competence’ in governing due to the
economic decline and turmoil of the mid 1970s (Moran 2004: 28).
Application of Acemoglu and Robinson’s theory suggests that the trajectory of change is
towards further democratisation in the governance and operation of registration boards,
with greater pluralism and sharing of regulatory powers.
While there is much criticism of neoliberalism and the tools of regulatory impact
assessment, in concert with stronger performance monitoring of regulators, these tools
have served to increase transparency in the regulation-making process. In so doing they
have constrained the ability of powerful groups such as the professions to shape the
content of legislation in their own interests. The trajectory of change suggests a
continuing decline in autonomy and control by the professions over their regulatory
arrangements.
There are competing views on the consequences of this. Some professional bodies argue
that practitioners are less likely to trust and more likely to challenge the authority of
their registration boards if they are constituted with government appointees and are not
representative of and controlled by the professions. Their view is that professional
standards will be compromised and professionalism itself will be undermined as
practitioners lose trust in their registration boards (AMA 2014). On the other hand, the
literature on regulatory governance suggests that while fostering and maintaining trust
in regulators is essential, professional expertise is only one element in the trust
equation. Consistency of decision making, procedural fairness, transparency and
accountability are all important (Baldwin et al 2012; Levi-Faur 2010). Measures designed
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to maintain trust between a regulator and the profession it regulates must be weighed
alongside the need to maintain the trust of the community.
11.5

Conclusions

To view the institutional changes of 2010 in isolation, they appear to represent a
significant break with the past. However, adopting a timeframe of 25 years or more, as
Sabatier (1988) suggests, can enhance our understanding of the forces that have shaped
these institutions and their relationship to the state.
Under the patchwork of laws that existed prior to July 2010, each state and territory
followed its own path and broader trends were not easy to discern. With the
establishment in 2010 of consolidated national regulatory institutions, the trajectory of
change in health professions regulation is more clearly distinguishable.
The findings of this study underline the important role of the twin forces of
consumerism and neo-liberalism in challenging the entrenched political and economic
power of the professions, in particular the medical profession. In response to neo-liberal
government policies designed to foster competition, combined with community criticism
of registration boards as unaccountable, ineffective and subject to capture by the
professions, governments have sought to tighten accountability and control and remove
or constrain the market shelters achieved historically by the professions. In doing so,
governments have, in effect, taken back some of the state power ceded to the early
professions under colonial rule 150 or more years ago.
The principle of peer review continues to underpin regulatory arrangements, with
practitioner members forming the majority on boards, and in most cases on board
committees, disciplinary panels, and tribunals. However, the impact of neo-liberal
policies is evident in how the professions are increasingly viewed – as stakeholders in
the regulatory process with substantial vested interests. The notion of a ‘regulatory
bargain’ no longer adequately characterises the key relationship between the
professions and the state. Instead, a tripartite regulatory settlement is emerging under
which regulatory power is shared between the professions, the state and the institutions
and representatives of civil society.
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These changes reflect broader shifts in liberal democracies with respect to the role of
government, and increasing citizen demands of their governments for, as Braithwaite
and colleagues describe, ‘better, fairer, more efficient and more participatory systems of
governance and regulation’ (2007: 1). As governments adopt regulatory management
systems that increasingly embed the principles and tools of regulatory governance, we
can expect these systems to drive further consolidation, more robust review of the
performance of regulators, and greater pluralism and power sharing in these regulatory
institutions.
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PART D: CONCLUSIONS
CHAPTER 12: THE SLOW MARCH OF DEMOCRACY: INSIGHTS FROM 30 YEARS OF
HEALTH PROFESSIONS REGULATION REFORM IN AUSTRALIA
12.1

Overview

This thesis presents the results of a study of health professions regulation in Australia.
The purpose of the study was to answer the question: What dynamic interplay of forces
explains the trajectory of change in the legislation and institutions that regulate the
health professions in contemporary Australia? This subject matter has not been
extensively researched in Australia.
In order to answer the primary research question, the following secondary questions
helped order and focus the research process:


What are the key features of occupational licensing or statutory registration of
the health professions and how does it operate in Australia?



What are the main changes that have occurred since the 1980s in the legislative
underpinnings, scope and governance of Australian health professions regulatory
regimes?



How have various forces – institutions, interests, ideas, individuals and context –
shaped the policy-making and regulatory reform processes and outcomes?



In analysing these institutional reforms, what conclusions can be drawn about
the relationship between the health professions, the state and civil society?

To answer the primary research question, six case studies and analytical papers were
presented on the following topics:
Paper 1 – Occupational licensing in Australia (Chapter 6)
Paper 2 – Regulation of Traditional Chinese Medicine in Australia (Chapter 7)
Paper 3 – Deregulation of pharmacy ownership in Victoria (Chapter 8)
Paper 4 – Regulatory reform in the context of a federation (Chapter 9)
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Paper 5 – The establishment of the National Registration and Accreditation Scheme
(Chapter 10)
Paper 6 – The changing governance of health professions regulators (Chapter 11).
To answer the question ‘What have these six studies contributed to our understanding
of the interplay of forces shaping health professions regulation in Australia and the
trajectory of change?’, this final chapter presents the main insights gained from the
study. Limitations of the study are discussed. The analysis concludes with
recommendations on where further regulatory reform effort is best directed and
suggests areas for further research.
12.2

Insights from this study about the forces shaping health professions regulation
in Australia

Gathering and interpreting qualitative data, particularly about something as complex as
the public policy process, is an inherently political process. There is no final and correct
version of the complex events examined in this study. Consistent with other studies
involving actor as analyst, this thesis documents a reality that is personal and selective. It
is, however, a reality informed by a synthesis of relevant theories and frameworks
drawn from various bodies of literature, including the sociology of professions,
regulatory studies, public policy theory and political science. The key contributions of
this thesis stem from the application of these multiple lenses, combined with the
author’s close involvement in the events studied over a 20-year period.
The insights from this study are presented under the five key themes that were drawn
from the literature review:


the nature of the professions and professionalisation



the evolving nature of regulation and regulatory institutions



the dynamics of the policy change process



the changing relationship between the professions, the state and civil society



institutional change in historical, cultural and socio-political context.
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These insights should be useful to policy analysts, public sector administrators,
regulators and politicians. They may inform consideration of alternative models for
structuring regulatory arrangements for the health professions, provide knowledge to
guide policy analysis and legislative reform processes, and contribute to debate about
the proper relationship between the professions and the state. To the extent that policy
analysts and bureaucrats in other sectors and in other countries see what Geertz (2001:
1) calls a ‘family resemblance’ in the dynamics of reform described in this study, they
may also find these insights useful.
Theme 1: The nature of profession and professionalisation
Boundary work is pervasive and a fundamental fact of professional life that must be
actively managed if workforce reform is to be progressed at an acceptable pace
Understanding the nature of the professions and what motivates them to adopt
particular positions is a prerequisite for understanding the dynamics of change in health
professions regulation. This study provides insights about the nature of profession and
the process of professionalisation in Australia.
It lends support to the neo-Weberian view of professionalisation as an inherently
boundary-setting exercise – as Macdonald and others describe, a form of ‘social closure’
in which the professions seek to construct their identities in order to monopolise access
to scarce resources and exclude competitor groups from areas of economic activity
(Macdonald 1995: 100–01; Murphy 1988; White 2009: 158; Willis 1989).
This study also points to the pervasiveness of Fournier’s ‘boundary work’ (2000) as an
inherent feature of the activities of professional bodies. This applies equally to
professions that have a long-established, extensive and powerful institutional base, such
as medicine and pharmacy, as well as those currently working to secure their identities
and status in institutional form, such as Chinese medicine.
Fournier’s two elements of boundary work are evident in this study: the professions
work continually to constitute their independent, self-contained fields of knowledge in
order to build their authority and exclusivity; they then engage in the ‘labour of division’
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to erect and maintain boundaries between their professions and other groups (Fournier
2000: 69).
The observations of Weber and Whitehead also resonate: that professionals ‘seek to
isolate in order to control’ (Weber 1987: 27), and that professionalism produces ‘minds
in a groove’, which prevents ‘straying across country’ towards a broader comprehension
of the abstractions of human life (Whitehead 1926: 282–83). Boundary work is a
fundamental survival strategy, as Weber describes, part of the efforts of occupational
groups to establish a measure of self-control and maintain identity in the face of a
complex, rapidly changing world (1987: 27). The case studies also lend support to Leutz’s
insights about integration and fragmentation: that the endeavours of governments to
integrate regulatory institutions, such as through the establishment of the NRAS, are
experienced by the professions as a kind of fragmentation, a loss of control that
challenges identity, and which they therefore resist strongly (Leutz 1999).
The study illustrates the strong nexus between regulation and the professions. As Willis
observes, influencing the shape of regulation continues to be a key strategy pursued by
the professions to consolidate and protect their professional identities, their autonomy
and influence (2006). It is also an important terrain on which political contests and
boundary disputes between professions play out. The case studies demonstrate the
priority that professional bodies accord to their boundary work when regulatory reform
makes its way onto government agendas.
The case studies support Abbott’s view that inter-professional competition and conflict
is ‘a fundamental fact of professional life’ (1988: 2). The division of labour in healthcare
will inevitably continue to be contested and demarcation disputes between and within
professions will continue to play out. If we accept that boundaries are important in
identity formation and survival in a complex and challenging environment, and that
boundary work is an essential feature of the professions, it is incumbent on
governments to pay more attention to this dynamic. If workforce reform is to be
progressed, and the health system is to realise the benefits, governments must manage
the negative consequences of such boundary disputes in a more interventionist way.
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Professional dominance remains a strong force despite a relative decline in medical
dominance
This study provides insights about the state of play in Australia with respect to the
phenomena of medical dominance and professional dominance.
The literature reflects continuing debate about the extent to which the power of the
medical profession has been in decline in Australia since the 1970s (Coburn & Willis
2000; Lewis 2005; Thomas 2002). Thomas argues the demise of peer review in medical
discipline in NSW and that medical ‘self-regulation’ has ceased to exist, at least in that
state (Thomas 2004: 389). On the other hand, ‘the professions are powerful lobbies,
with umbilical cords to colleagues who move into politics and up the political chain into
Cabinet’ (Brenchley 2003). Lewis argues that while there has been a decline in medical
autonomy, the cultural, social and political authority of the medical profession remains
strong, and the profession continues to hold a pre-eminent position in the healthcare
division of labour (2005: 176).
Willis maintains that the most visible expression of the medical profession’s power is its
ability to shape the design of the principal legislation that defines the occupational
territories of professions within the healthcare division of labour (2006: 422). Accepting
this view, this study contributes insights about the decline, or otherwise, of medical
dominance (Krause 1998; Willis 2006). In this regard, the picture is complex. The case
studies show that, despite its best efforts, organised medicine was unable to stop some
of the reforms to which it was strongly opposed, most notably, introduction of statutory
registration for the Chinese medicine profession and inclusion of the medical profession
under the multi-profession governance arrangements of the NRAS. Nor has the medical
profession succeeded in preserving the virtual monopoly on prescribing scheduled
medicines it had held for more than a century, although it continues to try (AMA 2014:
5; AMA Vic. Branch 2014a; 2014b). With progressive extension of prescribing rights to
the nursing and allied health professions, in Australia at least, the medical profession’s
claim to leadership of the healthcare team (AMA 2007b: 1–2) is somewhat shaky.
This study suggests that a key reason for the inability of organised medicine to control
the policy agenda to block reforms was the breadth of opposing interests it faced and
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the shift in community attitudes and expectations. In the case of the introduction of the
NRAS, the coalition consisted of bureaucrats, research bodies, consumers and, most
importantly, professional bodies representing the nursing and allied health professions.
In the case of Chinese medicine, an alliance of bureaucrats, university academics,
consumers and the Chinese medicine profession, with its supportive links with China,
was instrumental to the outcome.
The case studies suggest that the power of the non-medical professions has grown
relative to medicine and that, while medical dominance may be less obvious than it was
two or three decades ago, the power of the professions in general remains strong. As
the pharmacy case study shows, when tested, pharmacy owners flexed their muscles to
block the proposed reforms as well as to achieve new anti-competitive restrictions on
friendly society pharmacy ownership; a perverse outcome of the NCP reform process. In
the 10 years since legislative restrictions on pharmacy ownership were reaffirmed
around the country, no state, territory or Commonwealth government has been
prepared to commit to deregulating pharmacy ownership.397
The NRAS case study also shows how effectively the professions can block change when
they act in concert. It was an alliance of health professions that secured the compromise
NRAS governance structure that preserves professional power much more than in the
original model recommended by the Productivity Commission. The combined opposition
also forced abandonment of the COAG-agreed structural reforms to the accreditation
institutions, thus leaving control of occupational reproduction largely in the hands of the
professions.
This study supports Lewis’s view that the professions are redefined constantly through
the everyday work of professionals, both in their interactions with government and
within changing societal structures (2005: 84). In 2011 the AMA described the NRAS as
‘an absolute debacle’ (2011: 2). Yet less than two years later, the AMA leapt to its
defence, presumably to prevent more changes that might further compromise its
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See for example the Australian Government response to the Competition Policy Review
released 24 November 2015 at
<www.treasury.gov.au/~/media/Treasury/Publications%20and%20Media/Publications/2015/
Government%20response%20to%20the%20Competition%20Policy%20Review/Downloads/P
DF/Govt_response_CPR.ashx> (Australian Government 2015).
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interests (AMA 2014; Parliament of Victoria 2013: 17). In the face of policy defeats,
organised medicine, like all the professions, simply regroups and continues the work to
preserve its identity and interests.
The dynamic of exclusion of the CAM professions continues unabated, alongside
incorporation of CAM modalities into conventional professional practice
This study provides insights about the state of play in Australia with respect to the
professionalisation of those professions labelled ‘complementary and alternative
medicine’ (CAM). This study shows how the Chinese medicine profession made a
significant step forward in its professionalisation project, with the achievement of
statutory registration, first in Victoria in 2000, and then nationwide in 2012. However,
like other CAM professions, Chinese medicine continues to struggle for institutional
recognition and to achieve its desired exclusive scope of practice in acupuncture (Coburn
& Willis 2000; Flatt 2013; Friends of Science in Medicine 2015a398). While consumers are
turning to CAM practitioners in greater numbers (Xue et al 2007), CAM continues to be
under attack as ‘unscientific’, as its practices and modalities are co-opted and rebranded
by the medical and other professions (Adams et al 2011; Bensoussan & Myers 1996; DHS
1998a; Xue et al 2007; Dwyer 2011).
This study suggests that the dynamics of exclusion, documented by Willis in 1989,
continue to operate, with a coalition of professional interests opposing institutional
recognition (Friends of Science in Medicine 2013; 2015b). This is despite the fact that
members of CAM professions such as Chinese medicine, chiropractic and osteopathy,
have embraced the scientific paradigm and are directing resources to strengthening the
evidence base for their practice.399 The activities of the Friends of Science in Medicine400
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See for instance the Friends of Science in Medicine website information about acupuncture
and CAM (FSM 2015a).
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For instance the State of Australian University Research 2015–2016 Excellence in Research
Report published by the Australian Research Council rated two Australian universities
(University of Western Sydney and Southern Cross University) at ‘well above world standards’
and one university (RMIT University) ‘at world standard’ with respect to research into
complementary and alternative medicine.
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This association was established in 2011. Its stated objective is ‘to foster good science in
medicine’ and it views the increasing use of CAMs as ‘a considerable cost to the public who
use these unproven interventions’ (FSM 2015b).
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have led criticism of CAM professions. As Komesaroff and colleagues observe, this active
group employs the ideology of ‘scientific medicine’ to attack the credibility of the CAM
professions and to deny them institutional recognition (2012).
Perhaps this reflects the last gasp of medical dominance, but I very much doubt it. I
share Lewis’s view that a major challenge to the biomedical paradigm will be required to
bring about significant transformation of power relationships (Lewis 2005: 110) and that,
until this occurs, medical dominance will remain a powerful force in health policy (Lewis
2005: 176).
Theme 2: The changing nature of regulation and regulatory institutions
Neo-liberal inspired government policies have challenged the institutionalised
regulatory power of the professions and provided impetus to reshape regulatory
institutions
This study provides insights about the role of the neo-liberal inspired government
policies of the 1990s in initiating challenges to the institutionalised power of the
professions and reshaping regulatory institutions in Australia.
Implementation of government mutual recognition and national competition policies
have been pivotal in the regulatory reforms of the past twenty years. While it is difficult
to disentangle the impact of other powerful forces such as consumerism and
globalisation, in the decade 1995–2005, NCP initiated government regulatory reform
programs around the country confronted head on the institutionalised power of the
professions. The targets and incentives set under NCP saw states and territories legislate
to remove many of the provisions that were restricting competition and protecting
professional monopolies.401
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With implementation of the NRAS, the only reserved practices that survived (and were
extended nationally) are in dentistry, prescribing of optical appliances and manipulation of
the joints of the cervical spine. These activities are shared across a number of professions,
rather than being the sole domain of one profession. The powers of boards to regulate
advertising have been considerably curtailed. All other business restrictions in registration
legislation have been removed, except for ownership of pharmacies, which is still restricted
under other state and territory legislation.
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The collegiate or profession-led model of health professions regulation survived this
initial deregulatory push; however, NCP set in train events that have continued to
challenge the power of the professions in direct and more subtle ways. As Light
observes, competition was a ‘radical new weapon for the government … a weapon that
would replace years of fighting well-entrenched professional and institutional powers’
(2001: 689). The review processes of NCP encouraged a view of professions as
‘entrenched sectional interests’, bent on preserving their anti-competitive market
advantages (Hollander 2006: 34). The NCP reforms set the stage for the later push to
rationalise and integrate regulators under the NRAS so as to improve productivity and
provide the levers to drive workforce reform. The impact of these changes continues to
play out.
The governance study shows how incremental changes, implemented in patchwork
fashion across the states and territories since the 1980s, were applied uniformly across
the country in 2010 under the National Law. AHPRA and the National Boards now
operate as independent statutory agencies at arm’s-length from governments. At the
same time, accountability to governments has been strengthened. National Board
members are appointed by governments, rather than elected by the professions, and
boards have a more diverse membership of ‘community’ as well as ‘practitioner’
members. There are expectations of increased transparency in decision making and
operations, a more hands-on role for governments in approving registration standards,
and ministerial powers to issue policy directions to boards. The standards set by
National Boards now require ministerial approval and their effects on competition are
subject to scrutiny by the Commonwealth Government’s Office of Best Practice
Regulation (COAG 2007a).
A more subtle shift in attitudes towards the professions has accompanied changes in the
regulatory model. This shows in the discourse surrounding the NRAS reform process – in
submissions and in the media coverage (AHMAC 2005b; Rosenthal 2008). The
professions are no longer viewed as entirely altruistic in their motives. The notion that
professionals are disinterested practitioners of a scientific practice and sole arbiters of
professional standards, is no longer tenable. Nor is the neutrality of professional
expertise accepted unchallenged. Government submissions to the Productivity
Commission reflect, instead, a view of the professions as powerful industry bodies with
355

significant interests to protect, who in the public interest should be constrained from
exercising an inappropriate level of control over standards for entry to, and practice of,
the professions (AHMAC 2005a, 2005b; Victorian Government 2005b, 2005c; South
Australian Government 2005; NSW Government 2005a, 2005b).
This suggests a more fundamental dynamic at play. Jordana and Levi-Faur question neoliberalism as the dominant explanation for changes in governance in capitalist systems
(2004: 13-15). Instead they see significant interactions between the nature of trust in
society and the rise of regulation as a mode of governance. If the role of the state and of
regulators is to create order and engender trust and confidence in the system as a whole
(Freiberg 2010: 13), then the restructuring of these regulatory institutions reflects this
broader change in community expectations about how occupational licensing engenders
and polices this system trust.
The advent of NRAS reflects a broader trend towards hybrid or ‘network governance’
models of regulation
This study provides insights about the impact on health professions regulation of
broader trends in regulation and governance, particularly the emergence of
interconnecting networks and flows which Castells has labelled ‘the network society’
(2000).
The NRAS governance model embodies what Lewis and others have described as a
‘network governance’ mode of governing (Lewis 2005: 45; Scott 2004). Described as a
‘hydra-headed monster’ (Department of Health 2012: 12), while National Boards are
separate statutory entities in their own rights, they are obliged to rely on the
administrative infrastructure of AHPRA to operate and to give effect to their decisions.402
Trust, cooperation and effective strategic partnerships underpin the delivery of their
respective statutory functions. In such a multi-profession governance structure, the
commonality of the regulatory task is given precedence. This contrasts with the previous
governance arrangements, in which more than 90 separately constituted statutory
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This is because under section 32(2) of the National Law, the National Boards have no
statutory powers to enter into contracts, employ staff, or own property. These powers reside
with AHPRA under section 23 of the National Law.
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bodies provided structural separation between regulators, emphasised their differences
and reinforced the boundaries between professions.
Parker and Braithwaite suggest that network governance has more profound
possibilities for enriching democracy in that it increases both public sector-centred
collaborations and collaboration with non-government organisations and civil society
(2005: 125). The potential for collaboration, between registration boards and with and
between governments nationally and internationally, is far greater under a single
national regime than under the previous highly-fragmented institutional arrangements.
The single agency fosters national uniformity and provides a benchmarking function,
with regulatory solutions developed with one National Board quickly transferred to, or
adapted by, the others.
Network governance is also evident in how governments collaborate under the National
Scheme. The National Law obliges all state, territory and Commonwealth health
ministers to sit together as the Ministerial Council403, to make regulatory decisions by
consensus. A series of intergovernmental committees comprising state, territory and
Commonwealth bureaucrats support the Ministerial Council’s decision making.
The multi-sector collaborations enabled by this governance structure blur the
boundaries between institutions, between states and territories, and between levels of
government. Some of the inter-professional and inter-jurisdictional tensions that
previously played out externally to the registration boards are dealt with internally, as
are some of the costs of cross-profession and cross-jurisdiction policy coordination. The
model facilitates a more coordinated approach to regulation with the range of interests
involved in sharing regulatory authority with governments and also enables a single
national focus for international collaboration in response to an increasingly globalised
environment (Faulconbridge & Muzio 2012).
The challenges of making a network governance model work well are substantial, not
least the bureaucratic, partnership and stakeholder management challenges.
Nonetheless, the model has some potential strengths. A separately constituted and
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The Australian Health Workforce Ministerial Council is constituted under section 5 of the
National Law and its powers are set out in sections 11-17.
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managed administrative arm provides checks and balances on the exercise of power by
National Boards, which are still profession dominated and profession-led despite their
more diverse membership. The single multi-profession administrative agency should be
better able to respond to the complex environment within which boards operate, and
have greater capacity to engage with the complex and contested division of labour in
healthcare. By requiring state, territory and Commonwealth governments to engage
collaboratively in the work of delivering a national standards framework for the
professions, the model more effectively addresses the challenges of delivering national
professional standards under a federation.
Embedding of government regulatory management systems is likely to generate
continuing challenges to the structural interests of the professions
This study provides insights about the impact of government regulatory policy on the
way the health professions are regulated in Australia.
As in other OECD countries, Australian governments are progressively embedding tighter
regulatory management systems. As Malyshev observes, regulatory policy is now an
integral role of governments, with regulatory reform pursued on a permanent basis
(2006: 1). The principles and tools of regulatory governance are being applied to every
stage of the design, implementation, monitoring and evaluation of regulation.
The impact of these developments on health professions regulation is evident. The
COAG best practice regulation requirements (2007b) impose RIA obligations on both
National Boards and the Ministerial Council. Decisions of the Ministerial Council, such as
to extend the scope of the regulatory regime to include additional professions, approve
additional specialties or endorsements on registration, are now subject to impact
assessment and a public-benefit test, the robustness of which is subject to scrutiny by a
Commonwealth Government agency.404 National Board standard setting is subject to the
same RIA requirements – boards must consider broader interests than those of the
professions when developing registration standards or proposing additional specialties
404

The Australian Government’s Office of Best Practice Regulation is located within the
Department of the Prime Minister and Cabinet and is responsible for oversight of the COAG
Best practice regulation: A guide for ministerial councils and national standard setting bodies
(COAG 2007a).
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or endorsements on registration and must follow a more transparent and consultative
process. Such decisions, which were previously made behind closed doors and with little
scrutiny, now require public consultation and an impact assessment. If a registration
standard or other regulatory instrument is likely to restrict competition or impose
significant new regulatory burdens, a public-interest test must be applied, that is,
stakeholder groups likely to be affected must be identified and any significant impacts
must be identified and assessed, alternative options evaluated, and the preferred option
justified in the public interest.405
While the limitations of RIA methodologies are well-documented (Baldwin et al 2012;
Deighton-Smith 2007), this study suggests that these methodologies may serve to
expand the franchise and legitimacy of regulatory decision making. To this extent, RIA is
being applied to contain the monopolising tendencies of the professions and reduce the
likelihood of ad hoc decision making in response to political expediency. By further
entrenching the role of government in promoting a level playing field and constraining
professional monopolies, RIA institutionalises checks and balances on the exercise of
elite power.
Theme 3: The dynamics of the policy change process
Policy making is subject to a complex and dynamic interplay of forces and its
outcomes, while path dependent, are contingent and never certain
This study provides insights into the dynamics of the policy change process – what
makes policy change possible and what hinders it. It shows the influence of complexity,
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One example that reflects this change is the process for introducing new specialties for
regulated health professions. Prior to the NRAS, responsibility for assessing the need for a
new medical specialty resided with the Australian Medical Council (AMC), a non-majoritarian
body whose membership is comprised largely of the elite of the medical profession. Once the
AMC approved a specialty, state and territory registration regimes largely fell into line and
implemented the AMC’s recommendation. Under the NRAS, the Ministerial Council
determines whether to approve a new specialty for a profession. An AHMAC issued Guidance
requires the National Board to seek preliminary assessment by the Office of Best Practice
Regulation of whether an RIS is required. The previous AMC process omitted a number of
important steps that are now required: more rigorous problem identification; broader
stakeholder identification and consultation; and assessment of the impacts of a range of
alternative options, not just the preferred option of a new specialty.
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path dependency and unpredictability in the process. As Kay observes, policies can be
difficult to change once established and policy decisions accumulate over time in a
process of accretion that restricts options for future policy makers (2005: 558). This is
particularly so in relation to regulatory reform – a special kind of policy making – where
regulatory institutions, Parsons argues, assume an ‘inertial life of their own’ and ‘the
problems of today all too often take place in institutional contexts that are fifty years
and more out of date’ (2002: 47).
The study lends support to elements of Baumgartner and Jones’ punctuated equilibrium
framework (Baumgarner & Jones 1991, 1993;True et al 2006). Their theory resonates
with how the establishment of NRAS played out: the ideology of self-regulation was
under challenge, the professions’ policy monopoly came under attack and the issue of
regulatory reform advanced onto the macro-political agenda (True et al 2006: 11).
Pressure for change built but was resisted successfully for a time. However, the issue
eventually ‘caught fire’ because of the political pressures wrought by workforce
shortages. This triggered the intervention of previously uninvolved political actors,
namely, COAG, the Productivity Commission and central government agencies at both
state/territory and Commonwealth levels. These new actors altered the traditional
balance of power, helping to rewrite the rules to establish a new institutional order, and
forcing greater power sharing on the newly established regulatory agencies (True et al
2006: 8).
This study also supports Lewis’s view of the policy process as being more like a living
system than a machine, in which networks, complexity and ideation are crucial features
(2005: 8-9). The case studies highlight the nature of power and influence in government,
the organisation of power within the policy process (Lewis 2005: 8–9) and the way in
which actors use ideas to shape policy discourse (Lewis 2005: 10). The study shows that
every policy decision reflected a negotiated settlement of competing interests, a
dynamic interplay of forces for stability and forces pressuring for change. The most
influential forces shaping policy outcomes were contextual factors, the institutions, the
interests, ideas and individuals. With the benefit of hindsight, it is tempting to ‘join the
dots’ to draw conclusions about causation. However, like Acemoglu and Robinson
observe about institutional reform processes generally, on each and every policy issue,
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the outcome was never certain, always contingent (2012: 323). This was particularly the
case with the contests about governance of the scheme.
In this regard, complexity science offers a useful lens for understanding the policymaking process. Viewing the health policy subsystem as a complex adaptive system, the
policy-making process is:
… an emergent, interactive dynamic, a complex interplay from which a collective
impetus for action and change emerges when heterogeneous agents interact in
networks in ways that produce new patterns of behaviour or new modes of
operating (Uhl-Bien et al 2007: 299).
Like Schon’s notion of the ‘policy swamp’ (1983: 42–43), complexity science directs
attention to the central role of uncertainty, instability, uniqueness and value conflict
(1987: 18–19). Such conceptualisation best captures the essence of the policy making
described in this study.
Alford’s theory of structural interests continues to provide a useful lens for
understanding the broad dynamics of interaction between interests in the Australian
health policy process
This study provides insights about the role of institutionalised interests in shaping health
professions regulatory policy. In essence, most of the policy issues contested by
professional interests were about either preserving professional identity and control
over occupational reproduction, or maintaining professional monopolies and economic
interests – and who would exercise power and control under the new regulatory regime.
While the healthcare system and health policy making have become more complex since
the 1980s, many of the conflicts and convergences of interest evident within the health
system at that time are still apparent. When it is in their interests to do so, the oldest
and most influential professions of medicine and pharmacy continue to exert
considerable influence over policy making. However, the introduction of licensing for the
Chinese medicine profession, and the establishment of the multi-profession regulatory
governance of NRAS show that policy change is still possible, in spite of organised
resistance.
361

The dynamics of change outlined in this study support Alford’s division of interests into
three broad groupings: the dominant interests of the professional monopolists who
support the status quo and block reform at every step; the corporate rationalisers (in
this study primarily within government) who challenge the power of the professional
monopolists by seeking to rationalise and integrate health systems; and the repressed
interests of the equal health advocates whose voices are relatively weak and who
struggle to be heard (Alford 1975: 14–15).
Subgroups are evident in these three major groupings and divisions are evident from
time to time, such as the divisions between the professions early in the NRAS reform
process. However, the study supports Alford’s view that these are conflicts of interest
groups within a dominant structural interest. They do not challenge the principle of
professional monopoly, just who is going to have it (Alford 1975: 14). This study also
supports Alford’s conclusion that while the regulated health professions may be affected
differently by various programs of reform, they share an interest in maintaining
autonomy and control over the conditions of their work. As a consequence, when their
autonomy is challenged, professional interest groups will act together in defence of that
interest (Alford 1975: 192).
Institutions matter, but so do individuals and ideas
This study provides insights about the important role of individual agency as a cause of
policy change. The case studies show the difficulties of achieving policy change when, in
Acemoglu and Robinson’s words, it is actively resisted by powerful, wealthy, wellorganised structural interests intent on protecting their economic privileges or political
power (2012: 107). On the other hand, the case studies point to some important
ingredients that were instrumental in making policy change possible: a powerful idea in
the hands of policy entrepreneurs; an extended timeframe that provided the
opportunity for policy-oriented learning; strategic leadership at political and policy
levels; and a remarkable political window of opportunity.
The policy changes discussed here were mediated by individuals who occupied particular
positions in government bureaucracies. They worked strategically to push problems onto
the political agenda and define solutions that would appeal to decision-makers; they
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used ideas as tools to drive change and manage stakeholder opposition. This policy
entrepreneurship was evident both in the introduction of regulation of the Chinese
medicine profession and in pushing the idea of national registration from the state the
national agenda.
This study also supports elements of Sabatier and Jenkins-Smith’s advocacy coalition
framework: a long term perspective is needed for understanding policy change within a
policy subsystem; policy analysis serves a long-term enlightenment function, gradually
altering the arguments surrounding policy problems (Parsons 1995: 195). As Sabatier
observes, the decisive role of policy entrepreneurs derives, in part, from their longevity
in key roles which enables policy-oriented learning to occur (Sabatier 1988).
Additionally, this study provides support for Baumgartner and Jones’ punctuated
equilibrium framework, in which the policy entrepreneur plays an important role in
defining and framing issues and manipulating information to force government attention
to problems (Jones 1994: 23–26). Crane’s conclusion is supported: that the policy
entrepreneurs involved in the Chinese medicine reforms were even more influential
than Kingdon’s policy streams theory presupposes. First, they designed a process that
would lead (in Kingdon’s terms) to convergence of the political, problem and policy
streams (Crane 2013: 50). Second, they kept the reform process on the agenda of
decision-makers, despite successive changes of government and minister. Similarly, the
NRAS case study shows that policy entrepreneurs were also instrumental: designing a
policy process that would maximise the chances of reform, by pairing the popular idea of
national registration with the unpopular one of a network governance regulatory model.
The NRAS study supports Parsons’ view that ideas do influence policy, but not neatly. As
Parsons observes, policy change is difficult to define, locate and pin down, as is locating
the ‘decisive’ point at which ideas shape policy. It is also difficult to prise apart interests
and ideas (1995: 175). This study supports Hartwell’s conclusion that, while ideas may
determine the general character of legislation, they do so alongside other influences
such as social and economic conditions, changes in institutions, and the impact of policy
entrepreneurs (Hartwell 1989: 119; Parsons 1995: 175).
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Theme 4: The changing relationship between the professions, the state and civil
society
The role of the professions in state formation and the process of governing can be
better understood by applying an historical institutionalist lens
This study provides insights about the role of the professions in state formation. While
the literature presents various perspectives on this matter, Acemoglu and Robinson’s
historical institutionalism framework provides a way of reconciling elements of these
differing perspectives.
Johnson sees the establishment of the professions as part of state formation and the
process of governing (1982: 188). Later, he applies a Foucauldian lens, viewing the
modern professions and the state as inextricably interconnected, with the
institutionalisation of expertise integral to the operation of systems of power (Johnson
1995: 9). Sciulli goes further, arguing a strong connection between the rise of the
professions in the English-speaking world and the emergence and stability of liberaldemocratic institutions in these societies (2005: 918). He suggests that historically the
activities of professions have supported institutional governance, regulation and civil
society, thereby supporting the emergence of liberal democracies. He argues that
professionalisation reinforced meritocratic entry and advancement across the
occupational order, thus challenging absolute monarchies that were based on nepotism,
patronage and venality (Sciulli 2005: 936).
The neo-Weberian view of the relationship between the professions and the state is
different. In Larson’s ‘professional project’ (1977: 49–52), occupational groups
appropriated public power, enabling control of entry to, and competition within, the
market as well as control over their own affairs. Moran has labelled this as the
emergence of ‘private interest government’ (2004: 28). While Moran accepts that
professions regulation was historically linked to state formation and state building, he
suggests that the rise of ‘club government’ was the key to insulating professional
interests from democratic control (2004: 32). The ‘ideology of self-regulation’
developed, he argues, to legitimise the ‘regulatory bargain’ struck between the
professions and the state (Moran 2004: 31). This bargain saw the collegial system of
364

regulation institutionalised and reflected in the membership of registration boards
(Moran 2004: 29). Similarly, Macdonald sees the emergence of nineteenth century
professionalism as constituting a new form of structural inequality, one that differed
from the models of aristocratic patrons and gentlemanly clients, and from capitalist
entrepreneurs and property in the means of production (1984: 175).
Applying Acemoglu and Robinson’s framework to the evolution of health professions
regulation, historically, professionalisation did indeed contribute to state formation,
through the emergence of the fledgling colonial institutions that were delegated state
powers to govern. This delegation of power, while enabling the emergence of the
professional elites, did reflect an incremental increase in pluralism, sharing power more
broadly than previously. At the same time, this delegation of power institutionalised a
new form of structural inequality that, over time, served to entrench elite power and
insulate professional interests from democratic control. The structural inequality that
was institutionalised through the professionalisation of medicine, and later professions,
survived virtually unchallenged until the critical juncture of the 1970s. This proposition is
expanded on further in Theme 5 below.
The evolution of health professions regulation reflects the changing role of the state –
from club government to a regulatory partnership between the professions, the state
and representatives of civil society
This study provides insights about how changes in the governance of the health
professions are reflective of broader changes in society and in the role of the state.
Mapping the changes in occupational licensing laws and the institutions they establish
and empower provides evidence of how the regulatory privileges of, and constraints on,
the registered health professions have evolved, and how the relationship between the
professions and the state has changed over time (Adams 2009: 224). In Willis’s terms,
these regulatory institutions are the ‘historical deposits’ of the exercise of power and
influence (1989: 4).
The earliest occupational licensing laws have been described in the sociology literature
as embodying a ‘regulatory bargain’ or ‘social contract’ struck between the medical
profession and the state, and subsequently emulated by other occupational groups.
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Cruess and Cruess characterise this regulatory bargain as follows: members of the
medical profession mastered a complex body of knowledge and committed to using this
in the service of others; they professed their commitment to competence, integrity,
morality, altruism and promotion of the public good and, in return, the profession was
granted autonomy in practice and the ‘privilege of self-regulation’ (2009: 22).
The case studies support Willis’s observation that ‘the government giveth and it taketh
away’ (Willis 2006: 423). Through reform processes from the 1980s on, governments
have taken the state power that was ceded to the early professions, more than 150
years ago in the case of medicine.
In 2007, as the AMA fought to block NRAS reforms it considered would ‘subjugate’
medical regulators to a ‘cross profession directive authority’, it used language
reminiscent of this concept of the regulatory bargain. The AMA asserted ‘the unique role
of the doctor as medical expert and healer’, as ‘leader of the health care team’ with
‘autonomy and accountability through self-regulation as a profession’ (AMA 2007b: 1–
2).
This language suggests the use of professionalism as an ideological tool to protect
medical power, its autonomy and its interests. The notion that any of the registered
health professions are ‘self-regulating’ is a legacy of an earlier era when the state
delegated its regulatory powers to an elite group elected by the profession itself. Under
the NRAS, members of the Medical Board of Australia are no longer elected by the
profession; they are appointed, and can be removed, by governments. The standard
setting powers of National Boards are subject to Ministerial Council approval and policy
direction (although to date only one policy direction has been issued). Some
governments have gone even further, removing the power to discipline members from
the control of profession-led regulators.406
If the ‘privilege of self-regulation’ is a thing of the past, then what does this mean for the
‘regulatory bargain’ between the professions and the state? If such a bargain exists at
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See for example the Health Ombudsman Act 2013 (Qld) under which powers to receive and
assess complaints and prosecute professional misconduct matters has been removed from
the National Boards and placed with the Queensland Health Ombudsman.
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all, it is a broader partnership between the professions, the state, and representatives of
civil society. National Boards and AHPRA now work in partnership with a range of other
statutory and non-statutory institutions that share responsibility for regulating the
professions. The ‘statutory self-regulation’ model has given way to a ‘network
governance’ model that brings a more diverse range of views to the regulatory table, not
just those of the elite of the professions. It is more democratic, pluralist and inclusive
than the regulatory bargain of the past.
In a complex globalised world, this partnership approach is inevitable because, as Lewis
points out, no single organisation has the legitimacy or capacity to govern the
interconnected groups of organisations effectively (2005: 43).
Regulatory policy making is more complex under a federal system of government but
also presents opportunities
This study provides insights about the opportunities and challenges of policy making and
regulatory reform under a federal system of government.
First, it illustrates how the tension between diversity and uniformity plays out in a
federal system that situates the power to regulate the health professions with eight
state and territory governments. Uniformity is not an end in itself. While some diversity
is to be expected and welcomed, a key task in a federation is to balance the twin goals of
unity and difference (The University of Melbourne 1999: 2).
The case studies on regulatory models and on governance highlight the challenges
associated with the patchwork of registration laws that had developed in the states and
territories over 150-plus years; this level of diversity is simply unsustainable in a modern,
globalised economy. The study shows the efforts by governments to harmonise
arrangements under mutual recognition in the early 1990s and how the NCP reviews,
while not directly addressing the diversity/uniformity debate, set the stage for national
reform. In 2005 the Productivity Commission identified fragmented governance and
administrative arrangements as a significant barrier to Australia’s national productivity
and international competitiveness. In presenting its blueprint for reform, the
Productivity Commission came down clearly on the side of greater uniformity (PC
2005c).
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The Chinese medicine and NRAS case studies demonstrate how a federal system of
government enables diversity and innovation by allowing ideas to be tested at the state
level and states to take the lead in national policy innovation. In this regard, the study
supports Windholz’s view that a key strength of Australian federalism is its flexibility to
enable different ‘modes of federalism’ depending on the circumstances.
Second, the study shows how governments with overlapping responsibilities and
competing interests worked together on national reform initiatives. On the one hand,
the pharmacy case study shows the capacity of powerful professional interests – using
the multiple policy and political venues available to them under a federal system – to
derail reforms that threaten their economic interests. In the absence of strong
leadership from the Commonwealth Government, the pharmacy ownership reforms
foundered. On the other hand, in a different political climate, Commonwealth, state and
territory political leaders who were committed to cooperative federalism as part of a
larger COAG national reform agenda achieved agreement to proceed with the
establishment of the NRAS (COAG 2008a). The study also shows how leadership changes
due to the electoral cycle introduced fresh decision makers with different attitudes to
federalism, thereby changing the dynamic of the federal-state relationship, with
subsequent impacts on the reform process and outcomes.
The recent willingness of state governments to continue to innovate locally, in
contravention of the terms of the Intergovernmental Agreement, suggests that the
pendulum has swung back in favour of competitive federalism rather than cooperative
federalism, and of diversity over uniformity.407
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Examples of governments ‘going it alone’ include:





enactment of the Queensland Health Ombudsman Act 2013
enactment in South Australia of amendments to the Health Practitioner Regulation
National Law (South Australia) Act 2010 (new section 123A) to restrict who may carry
out
defined
birthing
practices
(see
<www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health+internet/about
+us/legislation/restricted+birthing+practices> SA Health. (2017).
enactment in South Australia of the Health Practitioner Regulation National Law (South
Australia) (Protection of Title – Paramedics) Amendment Act 2013 to restrict use of the
title
‘paramedic’
in
that
state
(see
<www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health+internet/about
+us/legislation/protecting+the+title+of+paramedic>) SA Health. (2017).
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These developments are not necessarily a bad thing. A key strength of a federal system
is the opportunities it affords to trial innovative policy and legislative approaches in a
way that contains the risks (Windholtz 2011: 3–4). A downside is that, as state and
territory governments ‘go their own way’, this presents challenges for the regulatory
agencies responsible for administering the National Scheme and adds to the cost. Given
time, the pendulum may well swing again to favour uniformity over diversity, but
achieving uniformity requires considerably more effort and political will. In the
meantime, it seems that diversity is the default position: local state initiatives will
continue to test the boundaries, viability and efficiency of the National Scheme and
provide further opportunities for the professions to strengthen their market shelters (or
create new ones) by co-opting the legislative power of the state.
Third, while the establishment of the NRAS has been described as ‘a bold national
initiative that is the envy of many in federated health care systems such as Canada and
the United States’ (Palmer & Short 2014: 146), this study suggests its significance for
Australia extends beyond the health system. The legislative model used to give effect to
the National Scheme (that is ‘adoption of laws’ or ‘incorporation by reference’), is a
relatively untested approach to establishing and operating a single national
administrative entity. The model offers the potential for a high level of uniformity (The
University of Melbourne 1999: 12) in circumstances where state and territory
governments see it in their interests to participate in a national regulatory regime, but
are unwilling to cede their powers to allow the Commonwealth Government to legislate.
However, unless effective intergovernmental mechanisms maintain the commitment of
governments to national uniformity and curb a natural tendency to solve local problems
with local solutions, the National Scheme is likely to offer little more than the moderate
level of uniformity that is associated with the more common complementary or mirror
legislative schemes.



enactment in Tasmania of similar title protection for paramedics with passage of the
Ambulance
Service
Amendment
Act
2013
(see
<https://emergencylaw.wordpress.com/2014/01/24/ambulance-service-amendmentact-2013-tas/> SA Health (2017).
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If uniformity of national standards and their administration is to be maintained, beyond
the life of the individual political leaders who signed up, greater incentives are required.
This might include, for example, tasking an independent body to review and report,
periodically, on compliance with the terms of the IGA.408
Finally, the study shows the potential contribution of the National Scheme to preserving
the federal/state balance. Under the NRAS’s unique governance arrangements, the
power of state and territory governments vis-à-vis the Commonwealth is preserved,
more so than under other cooperative national arrangements where a national agency is
established as a Commonwealth statutory body.409 While all state, territory and
Commonwealth health ministers have a seat on the Ministerial Council and decision
making is via consensus, the fact that the scheme is established under state and
territory, rather than Commonwealth, law changes the dynamic between the parties,
and to that extent, provides a buffer against the centralising forces so apparent in recent
decades.
The Commonwealth Government has a considerable interest in the success of the
scheme. It has much to gain from national professional standards administered
nationally, and streamlined regulatory arrangements, particularly as they interface with
the Commonwealth Government functions as funder, provider and regulator.410
However, the strengthened hand of the states and territories vis-à-vis the
Commonwealth is only likely to reap benefits if the states and territories are able to put
their differences aside to present united policy positions from time to time.411

408

For example, the National Competition Council was given responsibility for independent
monitoring of the implementation of NCP.

409

The fate of the short-lived Health Workforce Australia, an entity established under
Commonwealth law, illustrates this point.

410

For example, interfaces with Commonwealth administered programs such as Medicare and
the Pharmaceutical Benefits Scheme, Veterans’ Affairs, and regulation of private health
insurance arrangements.

411

The state and territory Health Ministers demonstrated this with the COAG Health Council
decision of 6 November 2015 to progress national registration for the paramedic profession,
despite the Commonwealth Health Minister’s dissenting position (COAG Health Council
2015b: 2).
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Theme 5: Institutional reform in historical, cultural and social context
An historical institutionalist perspective provides insights about the forces at play
This study provides insights about broader societal forces that have shaped the
institutions that govern the health professions in Australia.
An historical institutionalist approach (Steinmo 2008) to analysing policy decisionmaking processes sheds light on the forces at play at the micro and meso levels.
Acemoglu and Robinson’s theory of historical institutionalism and democracy (2012)
provides a useful macro-level lens through which to view the changing roles and
governance arrangements of registration boards over the past 150 years; it also helps
explain the trajectory of these changes. To this extent, their theory ties together some of
the themes and observations about health institutions, interests and policy change of
writers such as Alford (1975), Willis (1989), Lewis (2005) and Moran (2004) and the
literature on the professions and the state (Johnson et al 1995).
Registration boards fit Acemoglu and Robinson’s definition of ‘political institution’ in
that they embody ‘the power and capacity of the state to regulate and govern society’
(2012: 42). Applying this historical institutionalist theory to the institutional history of
registration boards offered a number of insights.
First, the conclusions of this study support Acemoglu and Robinson’s premise about the
general nature of institutions and institutional change in society: that conflict over
income and power, and indirectly over institutions, is a constant in all societies (2012:
431); that how political institutions are constituted and what rules they apply is
politically determined by who has power in society and to what ends this power can be
used (2012: 80); that once an institution is established and organised in a particular way,
this tends to persist and is very difficult to change (2012: 44); and that it is in the nature
of elites that those who benefit from the status quo are wealthy and well organised and
can effectively fight major changes that will take away their economic privileges and
political power (2012: 107).
Second, the case studies support Acemoglu and Robinson’s contention that history is
contingent, and that how political contests play out – who wins and loses – is never
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predictable. Their theory provides a plausible explanation for various historical
developments in health professions regulation, including: why governance of health
professions regulators changed during the 1990s in response to neo-liberal inspired
government policies that formed the dominant governing paradigm from the 1970s; why
the Chinese medicine profession secured statutory registration in Victoria in 2000,
despite opposition from the powerful elite of organised medicine; why the pharmacy
ownership reforms failed in Victoria and in all other states and territories in 2003–04;
and why some elements of the Productivity Commission’s 2005 blueprint for reform of
regulatory institutions were implemented with the establishment of the NRAS and
others were not.
Each of the case studies shows that which party wins any particular political contest
depends on the dynamic interaction of forces for change and those for stability. The
pharmacy case study shows how a wealthy, well-organised professional elite used its
political power to prevent changes that threatened its professional monopoly, economic
privileges and power. The Chinese medicine case study shows how institutional
opposition to change from organised medicine was effectively managed through
persistent policy entrepreneurship supported by strategic research, time and a small but
effective political lobby. The NRAS case study shows how policy entrepreneurs, in an
environment conducive to reform, used a popular idea, policy learning and multiple
venues to leverage transformational institutional change.
Third, the findings of this study support Acemoglu and Robinson’s contention that
institutional changes arise from the interplay of small institutional differences and
‘critical junctures’ (2012: 106). The governance study shows that the changes in health
professions regulation were gradual in nature. Small changes in the underpinning
legislation and governance of registration boards occurred incrementally over a period
of 150-plus years. The pattern of change suggests that a critical juncture occurred – a
confluence of forces associated with consumerism, the economic turmoil of the 1970s
and the neo-liberal inspired economic policies that followed. The climate created
disrupted the existing balance of economic and political power of the dominant
profession of medicine in relation to the other professions and the state (Acemoglu &
Robinson 2012: 106). The influence of this critical juncture is evident in each of the case
studies. The neo-liberal inspired policies of mutual recognition and NCP provided the
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impetus and the tools for a reformist state to challenge entrenched professional power,
to achieve institutional reform.
The trajectory of change suggests increasing pluralism and ‘the slow march of
democracy’
This study provides insights into the trajectory of change in the regulatory institutions
governing the health professions in Australia, from their inception in the mid-1800s
through to the advent of the NRAS. This trajectory reflects an incremental drift of power
away from elites to citizens more generally, and is, arguably, illustrative of a broader
phenomenon which Acemoglu and Robinson describe as ‘the slow march of democracy’
(2012: 310).
First, this study suggests the operation of Acemoglu and Robinson’s ‘virtuous circle’. 412 In
the colonies of the mid-1800s, medicine (and then other emerging professions)
succeeded in co-opting the power of the state to establish market shelters to protect
their interests. These market shelters enabled the elites of the professions to
consolidate their power and bolster their status and incomes. By fostering the
emergence of a professional class, these institutions reflected a growing pluralism. This
may have helped protect Australia from the extractive colonial institutions413 that were
entrenched in other parts of the world. Thus, while registration boards were certainly
elitist in nature, at the time they emerged, these institutions, I contend, nevertheless
nudged Australia’s early colonial societies in a more pluralist, inclusive and democratic
direction.
As is typical of elites, once the elite of the medical profession gained political and
economic power, they were reluctant to part with it. For more than 100 years, medical
regulators incrementally consolidated their power and influence, successfully resisting
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Inclusive political institutions are pluralistic in that they that distribute power broadly in
society and subject it to constraints enshrined in the rule of law (Acemoglu & Robinson 2012:
80). Acemoglu and Robinson theorise that, in liberal democratic societies with a sufficiently
centralised state and a market economy, a ‘virtuous circle’ has historically pushed political
and economic institutions in a more pluralist, inclusive direction. They contend that once
pluralism and the rule of law are enshrined, institutions tend to become more inclusive over
time.

413

See Acemoglu and Robinson (2012) for an explanation of extractive institutions.
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changes to legislation and governance that might diminish this power. However, broader
societal changes, associated with consumerism, neo-liberalism and globalisation, were
generating powerful forces that would eventually challenge more directly the elite of the
medical profession and the regulatory institutions they controlled. Change was
inevitable, and came with the critical juncture of the twin forces of neo-liberalism and
consumerism, from the 1980s onwards.
Second, this study provides evidence of increasing pluralism with respect to the scope
and governance of the regulatory regime. Evidence of this includes the gradual increase
in the number of professions regulated by the state; the increasing activity of the state
to remove or constrain the market shelters established by the professions under
delegated state power; changes in the mix of members on registration, with the
appointment of members with more diverse backgrounds, qualifications and skills; the
growing power of the allied health professions vis-à-vis the dominant profession of
medicine; and the professionalisation of CAM and increasing consumer demand for CAM
services, which saw the decision by the Victorian Government to regulate the Chinese
medicine profession.
Pluralism is reflected in the way the entities under the NRAS are constituted and
governed. Within the NRAS governance structure, a range of bodies share regulatory
power, including the 14 National Boards, AHPRA and its Agency Management
Committee, the state and territory boards, the Ministerial Council and the Advisory
Council. Within each National Board, regulatory decision making is shared between
practitioner members and community members. Checks and balances on the exercise of
power operate both internally and externally, that is: appeal bodies (the National Health
Practitioner Ombudsman and Privacy Commissioner, the tribunals, judicial review); and
integrity agencies and instruments (financial audit, freedom of information, whistleblowing protections, anti-corruption commissions, and human rights charters). The
National Scheme is in a sense ‘owned’ by all eight jurisdictions equally, with all state,
territory and Commonwealth health ministers having an equal voice on the Ministerial
Council, the policy setting body for the scheme. The model bucks the trend in Australia
towards centralisation of power in the hands of the Commonwealth (Windholz 2011: 5).
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Third, this study provides evidence that, as Acemoglu and Robinson’s theory predicts,
once pluralism is enshrined, there are demands for even greater pluralism (2012: 309).
These demands are evident in recent developments with the National Scheme, namely:
establishment of the community reference groups to advise AHPRA and the National
Boards; removal of disciplinary powers from the National Boards and placing these with
a Health Ombudsman in Queensland; reports from various Parliamentary Committees of
Inquiry;414 and the decisions of Health Ministers in response to the first independent
review of the NRAS (COAG Health Council 2015a).
Fourth, this study supports Acemoglu and Robinson’s observations about the interaction
between political and economic institutions. Inclusive economic institutions, they assert,
provide the foundations upon which inclusive political institutions can flourish. In turn,
inclusive political institutions restrict deviations from inclusive economic institutions
(2012: 324).
Since the 1980s, the effects of government policies aimed at reforming economic
institutions, removing monopolies, and creating an economic level playing field have
been felt more broadly, beyond the economic institutions that were their initial targets.
The application of NCP to health professions registration has challenged both the
political and economic power of professional elites and their ability to achieve and
maintain market shelters. The increased transparency ushered in by these processes has
reduced the capacity of the professional elites to keep matters off the political agenda
and make deals behind closed doors.
Finally, the case studies demonstrate the ways in which the state’s role in regulating
professional monopoly, in its earlier iterations of NCP and mutual recognition, has
shifted beyond implementing policies of mutual recognition and NCP. The better
regulation agenda is being institutionalised in regulatory management systems that
embed regulatory impact assessment processes. These regulatory management systems
challenge, albeit incrementally, the economic privileges and the political power of the
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See for instance The Senate Community Affairs References Committee report Medical
complaints powers in Australia, November 2016 and the Victorian Legislative Council Legal
and Social Issues Legislation Committee’s report Inquiry into the Performance of the
Australian Health Practitioner Regulation Agency, Report No. 2, March 2014.
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professions. While the reform effort initially targeted economic institutions, as
Acemoglu and Robinson’s theory predicts, they have also driven reform of political
institutions in the form of the health professions regulators.
12.3

The limitations of this study

This study has a number of limitations, arising primarily from the research design. First,
in choosing a single case study, albeit one with a number of embedded case studies, I
have traded breadth in favour of depth. This decision limits the generalisability of the
findings and insights. However, while the focus of this research on the health
professions and the health sector limits its generalisability to other sectors, some of the
findings and recommendations may be generalisable to non-health occupations that are
subject to licensing.
Also, confining this research to a single jurisdiction (that is, Australia) limits the
generalisability of the findings to other jurisdictions. A comparative analysis
methodology that enabled cross-country or cross-sector comparison of occupational
licensing laws and policy change processes would have provided the opportunity to
examine the way in which different institutional, social, economic and political contexts
have shaped the respective regulatory regimes. It would also enable analysis of
supranational power relationships and the emergence of supranational regulatory
bodies (Faulconbridge & Muzio 2012). Having said this, the broad dynamics of
professionalisation and regulatory reform presented here should be of interest
internationally as there appear to be similarities with other Anglo-American countries.
A second potential limitation of the study is the iterative nature of the research process,
in which selection of the embedded cases was shaped by opportunities for my personal
involvement in major policy change projects. This has presented some challenges for
synthesising and presenting the results. However, it has also allowed a more authentic
view of the policy-making process as it has evolved over two decades. In fact, the close
involvement of the author in the policy change processes over this extended period is a
key strength of this study.
Third, the study could have been strengthened by the addition of a second ‘negative’
embedded case study, in addition to the pharmacy ownership case. This would have
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strengthened the conclusions by enabling formal comparison of two positive and two
negative embedded case studies. Nevertheless, to an extent, the failure of the
accreditation reforms as part of the NRAS case study provided a second negative case,
embedded within the broader NRAS case. Also, as Patton notes:
The validity, meaningfulness, and insights generated from qualitative inquiry
have more to do with the information-richness of the cases selected and the
observational/analytical capabilities of the researcher than with sample size
(1990: 185).
Fourth, relying on only two main data sources – document analysis and actor as analyst
– carries inherent risks in terms of bias, which must be taken into account in evaluating
the conclusions. No field notes were kept and my observations are post facto. Interviews
with key informants would have strengthened the data and provided greater scope for
triangulation. An interpretative approach to elite actors’ beliefs about policy change, the
professions and the role of government that have shaped the policy change process,
would add significantly to an understanding of the subject matter. However, this could
have compromised my ongoing role as a policy analyst, and key informants may have
been reluctant to openly express their views.
Finally, methodologists suggest using a number of focal theories to systematically
generate and test rival hypotheses, in order to improve rigour (Miles & Huberman 1994;
Patton 1990; Yin 2009). The study addressed micro, meso and macro changes in health
professions regulation over several decades. As there are no overarching theories to
explain these phenomena, the approach of theoretical eclecticism was preferred. If
Acemoglu and Robinson’s historical institutionalist theory had been published in 2002
when this research commenced, instead of in 2012, the design of this study might have
looked quite different.
12.4

Areas for further research

There is considerable scope for further research in this area, to test and to build on the
insights of this study. First, while there is an extensive literature on the professions,
there is very little recent literature that addresses the professionalisation process of
Australian health professions, and none that places recent regulatory reforms in their
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broader historical, cultural and socio-political context. Comparative analysis of the
Australian regulatory regime with those of international jurisdictions would be beneficial
to test whether a similar pattern and trajectory of change is evident, and whether
political institutionalism, or another framework, best accounts for these changes. It
would also enable analysis of the impacts of globalisation on professionalisation
strategies and the emergence of transnational regulatory bodies and ‘multi-scalar
governance systems’ (Faulconbridge & Muzio 2012: 2–3).
Second, the role of policy entrepreneurship in policy change processes is under
researched and would benefit from further study, particularly the role played by
bureaucrats in agenda-setting and policy-change processes. Cross-national studies of
policy entrepreneurship offer considerable promise (Mintrom & Norman 2009: 662). As
Dudley and colleagues suggests, more attention could be paid to how particular
individuals shape agendas, introduce new values and knowledge to policy sectors, and
create fresh advocacy coalitions (2000: 126). This may also raise questions about how
institutions support policy entrepreneurs who stay in the same roles over an extended
period. They are holders of historical knowledge and learning that is unavailable in
settings where generic management skills and the mobility of managers is more highly
valued.
Third, further theoretical and empirical investigation would assist understanding of the
network governance model of the NRAS, particularly how its strengths may be
maximised and its limitations better managed. Research might focus, for instance, on
understanding how competing interests are best managed to maximise the benefits of
the deliberative processes of regulatory decision making. Research might also examine
how best to strengthen integrated cross-profession regulatory decision making, while
minimising the costs and pressures of a large and necessarily bureaucratic organisation.
Fourth, the current dynamics of policy making in Australia are working strongly against
the chances that more professions will be brought into the NRAS in the foreseeable
future.415 Further research might address, for example, the impact of statutory
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The robust regulatory assessment processes under COAG make it difficult to make the case
for statutory regulation, as evidenced by the extended assessment process undertaken for
the paramedic profession from 2010–2015.
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registration of Chinese medicine practitioners, and whether statutory registration of
other CAM professions may be warranted.
Finally, there may be benefits in further research on the elements that might contribute
to a new professionalism: one that underpins safe, competent and ethical practice, but
also fosters collegiality across professional boundaries. Whether professional training
can cultivate mindsets that are less protective and defensive and more conducive to
trans-disciplinary team work, and thereby foster more flexible professional boundaries,
is yet to be tested.
12.5

Directions for further reform

As I write this concluding chapter, the Queensland Government has implemented
legislation – the Health Ombudsman Act 2013 (Qld) – which unpicks some of the reforms
of the NRAS as they operate in Queensland. Responsibility for receipt and investigation
of complaints, and prosecution of serious matters of professional misconduct, has been
removed from National Boards and AHPRA and placed with a Queensland state Health
Ombudsman. Such changes present further challenges for AHPRA and the National
Boards in administering a national regulatory regime. Loss of control over disciplinary
matters reflects further erosion of the powers of profession-led boards. Whether this
move results in better handling of complaints about the professions in Queensland will
be tested over time.
Closing statements about the directions for reform are presented under the three of the
key disciplines of the thesis: professions, policy making and regulation.
Professions and professionalism
Professional aspirations to carve out and protect exclusive scopes of practice from
infringement by others are no longer tenable. Workforce shortages will continue to
challenge rigid traditional boundaries between the professions, as consumers, providers
and governments demand more flexible healthcare delivery. A new culture of
professionalism is needed – one that promotes a strong sense of professional identity
and ethics and internalised self-discipline while embracing the opportunities and
challenges of overlapping scopes of practice. This is easier said than done. Education of
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the new generation of professionals is obviously a key to success, as is leadership in
supporting innovative models of care. Professional education must: be underpinned by a
public health paradigm; teach the social determinants of disease and the limitations, as
well as strengths, of professionalism and evidence-based medicine; emphasise
practitioner-patient partnerships; and encourage collegiality between, as well as within,
occupational groups, including with the well-established CAM professions. National
Boards can lead this change, using their standard setting, guidance and program
accreditation powers to foster inter-professional engagement and support innovative
models of care. There are indications that some National Boards are attempting to
grapple with their role in fostering workforce reform, while others continue to pursue a
separatist, specialism agenda.
Facilitating collegiality between the conventional Western and CAM professions will
continue to be a challenge. Minds ‘in a groove’ tend not to acknowledge the limitations
of the scientific medicine, and what is considered ‘evidence’ is inevitably value laden. It
is a stretch to expect an already packed curriculum to address the history and sociology
of professionalism, neo-Weberian concepts of social closure, medical and professional
dominance, and the limitations as well as the strengths of evidence-based medicine.
Graduate entry to training programs in the professions may help by recruiting students
with a broader world view. In this aspect, it is more likely that change will continue to be
led by health service consumers, researchers and the media, rather than by the
professions or government.
Policy making
There is room for improvement in policy making in health professions regulation,
particularly in the quality of the regulatory impact assessment processes and ‘userfriendliness’ of published standards and other materials. Yet, after a shaky start,416
AHPRA and the National Boards are maturing, getting their house in order. Considerably
more effort is required at the intergovernmental level, to bed down the arrangements
through which jurisdictions interface with the agencies of the NRAS. The National Law
confers a range of statutory functions on the Ministerial Council. At present, the
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See findings of Commonwealth Parliament.
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intergovernmental mechanisms are deficient and need to be strengthened, to bring the
necessary jurisdictional representation and expertise to bear in a timely fashion to:
reach joint government positions; provide program direction; and deal with the sizeable
quantity of national regulatory instruments generated by the National Boards.
Stronger policy capacity is needed within the Secretariat of AHMAC and its principal
committees. This would enable the disparate views of jurisdictions to be massaged into
joint government positions in response to National Board consultations and the ongoing
challenges that the scheme throws up. However, this is not enough. Intergovernmental
processes need to be formalised, to enable the joint evidence-informed assessments
necessary to progress reform of professional scopes of practice, while actively managing
the professional politics. This would also enable a stronger focus on system linkages,
between the NRAS and other regulatory and non-regulatory mechanisms of quality
assurance.
Strengthened intergovernmental assessment processes are required in areas such as:
assessment of new professions for inclusion in the National Scheme; approval of new
scheduled medicines authorities, specialties and area of practice endorsements; and in
review of the scheme itself. For instance, one of the strengths of the UK regulatory
regime is the annual performance audit of regulators conducted by the Professional
Standards Authority (PSA). This encourages a focus on learning and improvement, and
institutionalises further checks and balances in the system.
Regulation
Improving regulation is about learning. In Parsons’ words, it involves democratic
innovation based on an appreciation of government as a complex adaptive system,
rather than as a mechanistic and linear process concerned with better techniques of
command and control (2002: 52).
As the National Scheme continues to mature, its potential is beginning to be realised –
particularly through the streamlined interfaces with other regulatory and non-regulatory
entities and the data it is able to generate for quality assurance, service planning and
research. Not surprisingly, relationships between the National Boards and AHPRA are
still maturing. All parties are grappling with the challenges of the network governance
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model and how to make the partnership work well. This model therefore provides
opportunities to institutionalise a learning culture, to enable continuous transformation
(Schon 1971: 30).
The National Boards and AHPRA are learning to operate in an extremely challenging
environment.

Expectations

of

accountability

and

transparency

have

grown

exponentially. Nine jurisdictions and their respective parliaments, ministers and
departments, and better organised professional and consumer lobbies, all scrutinise
every standard, every policy, every decision, and particularly every failure. A range of
accountability mechanisms is in place in the National Scheme (Department of Health
2013: 29), and each carries a cost. There is room to explore whether we can learn from
the mix of accountability tools that apply in similar regulatory regimes internationally.
For instance, as mentioned, the PSA’s annual performance audits of UK regulators seem
particularly effective in fostering continuous regulatory improvement. The PSA’s powers
to review the ‘fitness to practice’ decisions of regulators, and to refer these for judicial
review if considered too lenient, is an additional check on the robustness and
transparency of decision making in that jurisdiction. There is also scope to strengthen
the policy challenge function of jurisdictions with respect to the standards for
registration set by National Boards, as well as to encourage National Boards to assess
the impacts of proposed changes more rigorously before they implement them.
Further exploration of alternative regulatory models would be desirable. For instance,
the traditional collegiate model of regulation gives primacy to the role of professional
expertise in delivering high quality regulatory decision making. There is scope to
examine whether a more corporate-like governance structure would be less costly and
more efficient, while still securing the necessary profession-specific expertise to enable
robust regulatory decision making (Department of Health 2013: 18). For instance, in the
UK’s Health and Care Professions Council (HCPC), there are no equivalent structures to
the national and state boards of the NRAS. The HCPC’s Council is made up of 12
members; six registrants and six lay members. When profession specific expertise or
input is needed for standard setting, registration decision making or disciplinary
investigations and hearings, it is sourced externally, rather than from standing
committees within its own structure.
382

Changes in the membership of registration boards since the 1970s have opened the door
to greater participation by a more diverse range of players. Whether the right balance
has yet been struck is a matter for debate. For a genuine tripartite regulatory
partnership to operate between the professions, the state and civil society, further
reform is required. For instance, the National Law must be amended to enable ministers
to appoint community members to leadership roles on National Boards. The role of
community members in governance of the scheme and in standard setting also needs to
be strengthened. Structural reform of accreditation councils to introduce the same
cross-profession focus and community input is also long overdue.
As Freidson points out, the ‘near intractable policy puzzle’ is ‘how to both nurture and
control occupations with complex, esoteric knowledge and skill which provide us with
personal services’ (2001: 220). How the regulatory regime is governed and maintained
up to date is an important piece of this puzzle. The lead times for delivering regulatory
reform are long, the policy issues often vexed and always contested. Governments need
to embed a process of regular review and updating of the legislation – a continuous
quality improvement process for the National Law. If we as policy analysts and
regulators can better understand the nature and challenges of profession and
professionalism, and how the state mediates competing interests, then we will be better
able to design and deliver a regulatory regime that embeds deliberative decision making
and embraces a learning culture, to better equip our regulators to protect the public
now and produce the workforce of the future.
12.6

Final conclusions

Boundary work between and within professions is pervasive and a fundamental fact of
professional life. It must be actively managed if workforce reform is to be progressed.
Professional dominance is alive and well despite a relative decline in medical dominance.
The dynamic of exclusion of the CAM professions continues, alongside incorporation of
CAM modalities into conventional professional practice.
Overlaid on these dynamics, neo-liberal inspired policies have challenged the
institutionalised regulatory power of the professions and provided the impetus for
reshaping regulatory institutions. The advent of the National Registration and
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Accreditation Scheme reflects a broader trend towards hybrid or ‘network governance’
models of regulation.
The policy making processes that have produced the NRAS and other legislative changes
involve a complex and dynamic interplay of forces. The outcomes are path dependent,
contingent and never certain. Alford’s theory of structural interests continues to provide
a useful framework for understanding the power relationships and broad dynamics of
interaction between interests in the Australian health policy process. In determining
policy outcomes, institutions matter, but so individuals and ideas.
With respect to the evolving relationship between the professions, the state and civil
society, this study provides supportive evidence of: the significant role played by the
professions in state formation and the process of governing; the changing role of the
state, from ‘club government’ to a regulatory partnership between the professions, the
state and civil society; and insights about the complexities of regulation and policy
making under a federal system of government.
An historical institutionalist perspective on the forces at play provides a useful lens for
explaining regulatory changes over the last 30 years. The trajectory of change observed
is suggestive of Acemoglu and Robinson’s ‘slow march of democracy’, towards less elitist
and more inclusive and pluralist regulatory institutions. Pressures for reform are likely to
lead to further incremental changes in health professions regulation. As checks and
balances on the exercise of professional power are increasingly embedded and
institutionalised – through government regulatory policy initiatives such as competition
policy, red tape reduction and stronger regulatory management systems – the dominant
structural interests of the professions will continue to be challenged and constrained.
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APPENDICES

APPENDIX 1.1: Year of first enactment of NSW and Victorian laws to license health
professions
Profession

NSW

Victoria

Medical
practitioners

The Medical Practitioner’s Act
1855

Medical Practitioners Act of
1862

Pharmacists

Pharmacy Act 1897

Pharmacy Act 1876

NSW Sale and use of Poisons Act
1876 established a ‘Register of
Chemists and Druggists’
Dentists

Dentists Act 1900

The Dentists Act 1887

Advanced Dental
Technicians

Dental Technicians Registration
Act 1975

Dental Technicians Act 1972

Nurses and
midwives

Nurses’ Registration Act 1924

Midwives Act 1917

(included ‘midwifery nurses’)

Nurses Registration Act 1923

Optometrists

Opticians Act 1930

Opticians Registration Act 1935

Physiotherapists

Physiotherapists Registration Act
1945

Masseurs Registration Act 1922

Chiropractors

Chiropractic Act 1978

Chiropractors and Osteopaths
Registration Act 1978

Osteopaths

Chiropractic Act 1978

Chiropractors and Osteopaths
Registration Act 1978

Psychologists

Psychologists Act 1989

Psychological Practices Act 1965

Podiatrists

Chiropodists Registration Act 1962

Chiropodists Act 1968

Medical
radiation
practitioners

Health Practitioner Regulation
National Law Act 2009 (NSW)

Health (Radiation Safety) Act
1983

Chinese
medicine
practitioners

Health Practitioner Regulation
National Law Act 2009 (NSW)

(Established the Radiographers
and Radiation Technologists
Board - not operational until
1987)
Chinese Medicine Registration
Act 2000
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APPENDIX 1.2: Australian State, Territory and Commonwealth Government reports of reviews and inquiries of regulatory arrangements
for the health professions – 1984 to 2015
Agency

Name of document

Year

Australian Government

National Competition Policy Review of Pharmacy Final Report.

2000

Productivity Commission

Evaluation of Mutual Recognition Schemes. Research Report.

2003

Australian Government

Expert Committee on Complementary Medicines in the Health System. Report to the
Parliamentary Secretary to the Minister for Health and Ageing.*

2003

Productivity Commission

Productivity Commission Issues Paper. The health workforce. May 2005, Canberra.

2005

Productivity Commission

Productivity Commission. Australia’s health workforce. Position paper No. 10. Canberra.

2005

Australian Government

Government Response to the Recommendations of the Expert Committee on
Complementary Medicines in the Health System.

2005

Productivity Commission

Australia’s Health Workforce. Research Report.

2005

Australian Parliament Senate

The Senate Community Affairs Legislation Committee. National registration and
accreditation scheme for doctors and other health workers.

2009

Australian Parliament Senate

The Senate Community Affairs Legislation Committee Report. Health Practitioner Regulation
(Consequential Amendments) Bill 2010 [Provisions].

2010

Australian Parliament Senate

The Senate Finance and Public Administration References Committee. The administration of
health practitioner regulation by the Australian Health Practitioner Regulation Agency
(AHPRA).

2011

COMMONWEALTH
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Agency

Name of document

Year

COMMONWEALTH, STATE AND TERRITORY GOVERNMENTS
Australian Health Ministers’
Advisory Council (AHMAC)
Working Party to Develop
Nationally Consistent Registration
Arrangements for Medical
Practitioners

Nationally consistent approach to medical registration. A discussion paper.

2003

Australian Health Ministers’
Advisory Council (AHMAC)

Report of the Working Party Criteria for assessing the need for statutory registration of
unregulated health occupation, Report, Canberra.

1995

Australian Health Ministers’
Advisory Council (AHMAC)

Working Group Advising on Criteria and Processes for Assessment of Regulatory
Requirements for Unregulated Health Professions. Report.

1997

Australian Health Ministers’
Advisory Council (AHMAC)

Nationally Consistent Approach to Medical Registration – A Discussion Paper.

2002

Australian Health Ministers’
Advisory Council (AHMAC)

Nationally Consistent Approach to Medical Registration – Background Information to
Discussion Paper.

2002

Australian Health Ministers’
Advisory Council (AHMAC)

Regulatory Impact Statement for the Decision to Implement the Health Practitioner
Regulation National Law, 3 September.

2009

Australian Health Ministers’
Advisory Council (AHMAC)

Consultation paper. Options for regulation of unregistered health practitioners. February
2011.

2011

Australian Health Ministers’
Advisory Council (AHMAC)

Final report. Options for regulation of unregistered health practitioners. August 2011.

2011
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Agency

Name of document

Year

Australian Health Ministers’
Advisory Council

Consultation Paper. Options for regulation of paramedics.

2012

Australian Health Ministers’
Advisory Council

Final report. Options for regulation of paramedics. September 2015.

2015

Australian Health Ministers’
Advisory Council

Consultation paper. A National Code of Conduct for Health Care Workers. March 2014.

2014

Council of Australian Governments
(COAG) Health Council

Final report. A National Code of Conduct for Health Care Workers. April 2015.

2015

AUSTRALIAN CAPITAL TERRITORY (ACT)
ACT Department of Health and
Community Care

Discussion paper – Review of health professional registration legislation in the ACT. May
1999. Canberra.

1999

ACT Department of Health and
Community Care

National Competition Policy Review of ACT Health Professional Regulation. September 1999.
Canberra.

1999

ACT Government

The ACT Government’s 3rd Tranche Progress Report to the National Competition Council on
implementing National Competition Policy and related reforms. March 2001.

2001

ACT Government

National Competition Policy Review of Pharmacy. Part A. Final Report of the Review.

NEW SOUTH WALES (NSW)
NSW Health

Review of the Psychologists Act 1989. Issues Paper. December 1996.

1996

NSW Health

Review of the Chiropractors and Osteopaths Act 1991. Issues paper. June 1998.

1998
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Agency

Name of document

Year

NSW Health

Review of the Medical Practice Act 1992. Issues paper. September 1998.

1998

NSW Health

Review of the Optometrists Act 1930. Issues paper.

1998

Parliament of New South Wales
Joint Committee on Health Care
Complaints

Unregistered Health Practitioners. The Adequacy and Appropriateness of Current
Mechanisms for Resolving Complaints. Final report.

1998

NSW Health

Final Report of the Review of the Medical Practice Act 1992. December 1998.

1998

NSW Health

Review of the Dentists Act 1989. Issues paper.

1999

NSW Health

Report of the Review of the Optometrists Act 1930. December 1999.

1999

NSW Health

Review of the Psychologists Act 1989. Report. December 1999.

1999

NSW Health

Report of the Review of the Chiropractors & Osteopaths Act 1991. January 2000.

2000

NSW Health

Report of the Review of the Dentists Act 1989. March 2001.

2001

NSW Health

Report of the Review of the Nurses Act 1991. March 2001.

2001

NSW Health

Report of the Review of the Physiotherapists Registration Act 1945. March 2001.

2001

NSW Health

Regulation of Complementary Health Practitioners. Discussion Paper. September.

2002

NSW Health

Report of the Review of the Podiatrists Act 1989. May 2003.

2003

The Cabinet Office

Review of the Health Care Complaints Act 1993. Consultation Report. October 2004.

2004

Parliament of New South Wales
Joint Committee on Health Care

Final Report. Report into Traditional Chinese Medicine.

2005
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Agency

Name of document

Year

Parliament of New South Wales
Joint Committee on Health Care
Complaints

Review of the 1998 Report into Unregistered Health Practitioners. The Adequacy and
Appropriateness of Current Mechanisms for Resolving Complaints.

2006

Parliament of New South Wales
Joint Committee on Health Care
Complaints

Study of complaints handling and practitioner regulation in other jurisdictions. 8-11 August
2006.

2006

New South Wales Health
Department

Unregistered Health Practitioners Code of Conduct. Impact assessment Statement.

2008

New South Wales Health
Department

Health Practitioner Regulation National Law (NSW) Statutory Review Discussion Paper.

2015

Protecting the public interest: A Review of the Northern Territory Professional Boards.
August 1998.

1998

Complaints

NORTHERN TERRITORY (NT)
Geoff Clark

Centre for International Economics NCP review of the Northern Territory Health Practitioners and Allied Health Professionals
for Territory Health Services
Registration Act. Final Report prepared for Territory Health Services.

2000

Centre for International Economics NCP review of the Northern Territory Dental Act. Final Report prepared for Territory Health
for Territory Health Services
Services. May 2000.

2000

Centre for International Economics NCP review of the Northern Territory Medical Act. Final Report prepared for Territory Health
for Territory Health Services
Services. May 2000.

2000

Centre for International Economics NCP review of the Northern Territory Nursing Act. Final Report prepared for Territory Health

2000
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Agency

Name of document

for Territory Health Services

Services. May 2000.

Centre for International Economics NCP review of the Northern Territory Optometrists Act. Final Report prepared for Territory
for Territory Health Services
Health Services. May 2000.

Year

2000

Territory Health Services Health Professions Licensing Authority. Northern Territory
Professional Regulatory Legislation Discussion Paper.

2001

Queensland Health

Review of Health Practitioner Registration Acts. Discussion Paper. September 1994.
Brisbane.

1994

Queensland Health

Review of Medical and Health Practitioner Registration Acts. Draft Policy Paper.

1996

Queensland Health

Review of the Business Ownership & Associated Restrictions under the Optometrists Act
1974. Public Benefit Test. SKM Economics. September 1999

1999

PricewaterhouseCoopers**

Review of Restrictions on the Practice of Chiropractic and Osteopathy, Medicine,
Occupational Therapy, Optometry, Pharmacy, Physiotherapy, Podiatry, Psychology and
Speech Pathology. Final Report for Queensland Health. PricewaterhouseCoopers.**

2000

PricewaterhouseCoopers**

Review of Restrictions on the Practice of Dentistry. Final Report. March 2000.**

2000

Queensland Government

Nursing Act 1992. National Competition Policy Review of nursing and midwifery practice
restrictions.

2002

Northern Territory Government
QUEENSLAND (QLD)

Brooks Management Services**

Review of the Health Practitioner Registration Boards (Administration) Act 1999: Final
Report. G. Brooks, Principal Consultant.**

2003
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Agency

Name of document

Year

South Australian Department of
Human Services, Competition
Policy Review Team.

National Competition Policy Legislation Review: Nurses Bill 1997. Report of Review Panel. 25
September 1998.

1998

South Australian Department of
Human Services, Competition
Policy Review Team.

National Competition Policy Legislation Review: Chiropodists Act 1950. Report of Review
Panel. January 1999.

1999

South Australian Department of
Human Services, Competition
Policy Review Team.

National Competition Policy Legislation Review: Chiropractors Act 1991. Report of Review
Panel. February 1999.

1999

South Australian Department of
Human Services, Competition
Policy Review Team.

National Competition Policy Legislation Review: Dentists Act 1984. Report of Review Panel.
February 1999.

1999

South Australian Department of
Human Services, Competition
Policy Review Team.

National Competition Policy Legislation Review: Occupational Therapists Act 1974. Report of
Review Panel. February 1999.

1999

South Australian Department of
Human Services, Competition
Policy Review Team.

National Competition Policy Legislation Review: Optometrists Act 1974. Report of Review
Panel. February 1999.

1999

South Australian Department of
Human Services, Competition
Policy Review Team.

National Competition Policy Legislation Review: Physiotherapists Act 1991. Report of Review
Panel. February 1999.

1999

SOUTH AUSTRALIA (SA)
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Agency

Name of document

Year

South Australian Department of
Human Services, Competition
Policy Review Team.

National Competition Policy Legislation Review: Psychological Practices Act 1973. Report of
Review Panel. January 1999.

1999

South Australian Department of
National Competition Policy Legislation Review: Medical Practitioners Act 1983. Report of
Human Service, Competition Policy
Review Panel. March 1999.
Review Team.

1999

Parliament of South Australia,
Social Development Committee

Inquiry into Bogus, Unregistered and Deregistered Health Practitioners. Thirtieth Report of
the Social Development Committee.

2009

Parliament of Victoria, Social
Development Committee

Inquiry into Complaints Procedures Against Health Services.

1984

Parliament of Victoria, Social
Development Committee

Inquiry into Alternative Medicine and the Health Food Industry.

1986

Health Department of Victoria

Review of Registration for Health Practitioners. Interim Report.

1987

Health Department of Victoria

Review of Registration for Health Practitioners. Final Report.

1990

Health Department of Victoria

Review of the Nurses Act. Options Paper.

1990

Department of Health and
Community Services

Review of the Chiropractors & Osteopaths Act 1978. Discussion Paper.

1994

University of Western Sydney,
Southern Cross University
(Commissioned by the Victorian

Towards a Safer Choice: The Practice of Traditional Chinese Medicine in Australia.***

1996

VICTORIA (VIC)
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Agency

Name of document

Year

Department of Human Services
Victoria

Traditional Chinese Medicine: Options for Regulation of Practitioners. Discussion Paper.

1997

Department of Human Services
Victoria

Review of Physiotherapists Act 1978 Discussion Paper.

1997

Department of Human Services
Victoria

Review of the Victorian Dentists Act 1972 and Dental Technicians Act 1972: Discussion
Paper.

1997

Department of Human Services
Victoria

Review of the Psychologists Registration Act 1987 Issues Paper.

1997

Department of Human Services
Victoria

Review of Psychologists Registration Act 1987 Report.

1997

Department of Human Services
Victoria

Traditional Chinese Medicine. Report on Options for Regulation of Practitioners. Victorian
Ministerial Advisory Committee.

1998

Department of Human Services
Victoria

Review of Dentists Act 1972 and Dental Technicians Act 1972 Final Report, July 1998.

1998

Department of Human Services
Victoria

Review of Nurses Act 1993, and Medical Practice Act 1994 Discussion Paper.

1998

Department of Human Services
Victoria

National Competition Policy Review of the Medical Practice Act 1994 – Final Report.

2001

Department of Human Services
Victoria

Regulation of medical practitioners and nurses in Victoria: A discussion paper.

2001

Department of Human Services)
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Agency

Name of document

Year

Department of Human Services
Victoria

Pharmacists Act Review. Discussion paper.

2002

Department of Human Services
Victoria

Regulation of the health professions in Victoria: A discussion paper.

2003

Department of Human Services
Victoria

Review of Victorian radiation safety legislation. Discussion paper.

2003

The use of Alternative Dispute Resolution in Australia and New Zealand by Health
Practitioner Registering Bodies. Report and Recommendations for Victoria. ***

2004

La Trobe University Centre for
public Health Law, School of Public
Health (commissioned by the
Department of Human Services
Victoria)

Health Issues Centre and
Bringing in the Consumer Perspective. Final Report. Consumer Experiences of Complaints
Resolution Resource Network
Processes in Victorian Health Practitioner Registration Boards.***
(Commissioned by the Department
of Human Services Victoria)

2004

Health Services Commissioner of
Victoria

Report of the Inquiry into Recovered Memory Therapy.***

2005

Department of Human Services
Victoria

Review of health practitioner regulation in Victoria: Options paper.

2005

La Trobe University School of
Public Health for Department of
Human Services Victoria

Review of risks, benefits and regulatory requirements for naturopathy and Western herbal
medicine.***

2005
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Agency

Name of document

Year

Health Services Commissioner

Noel Campbell Inquiry Report.***

2008

Health Services Commissioner

Investigation into Peter de Angelis (Shamir Shalom).

2009

Parliament of Victoria. Legislative
Council. Legal and Social Issues
Legislation Committee

Inquiry into the performance of the Australian Health Practitioner Regulation Agency.
Report No. 2. March 2014.

2014

Health Department of Western
Australia

Discussion paper. Review of Western Australian Health Practitioner Legislation. October
1998.

1998

Health Department of Western
Australia

Discussion paper. Review of Medical Act 1894. Perth.

1998

Health Department of Western
Australia

Medical Act 1894. Report of a review of the Medical Act by a Working Party established by
the Minister for Health. October 1999.

1999

Health Department of Western
Australia

Report of the Review of Western Australian Health Practitioner Legislation. June 2000.

2000

Health Department of Western
Australia

Key Directions. Review of Western Australian Health Practitioner Legislation. March 2001.

2001

Health Department of Western
Australia

National Competition Policy Review of Western Australian Health Practitioner Legislation.
March 2001.

2001

Health Department of Western
Australia

Review of the Medical Act 1894. Final recommendations to the Minister for Health. Medical
Act Review Working Party. June 2001.

2001

WESTERN AUSTRALIA (WA)
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Agency

Name of document

Year

Health Department of Western
Australia

National Competition Policy Review of Practice Protection (Core Practices) for Regulated
Western Australian Health Practitioners. March 2003.

2003

Government of Western Australia

Government response to the final recommendations of the Medical Act Review. July 2003.

2003

Government of Western Australia

Regulation of Corporate Providers of Medicine. Discussion Paper. July 2003.

2003

Health Department of Western
Australia

Regulation of Practitioners of Chinese Medicine in Western Australia. Discussion Paper.

2005

* While the primary focus of this Committee was on regulation of medicines rather than practitioners, its terms of reference included to provide advice
on the education, training and regulation requirements for healthcare practitioners who are supplying complementary medicines, and it made a
series of recommendations about regulation of healthcare practitioners.
** Commissioned by Queensland Health
*** Commissioned by the Department of Human Services Victoria
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APPENDIX 2.1: Sampling frame – Regulatory reform projects 1985–2014
Year

Regulatory reform project

Resulting legislation

1987–90

Review of registration for health
practitioners

Medical Practice Act 1994 (Vic)

1990–91

Review of Nurses Act

Nurses Act 1993 (Vic)

1995–96

Review of Optometrists
Registration Act 1958 (Vic)

Optometrists Registration Act 1996 (Vic)

1996

Review of Chiropractors and
Osteopaths Act 1978 (Vic)

Chiropractors Registration Act 1996 (Vic)

1996

Review of the risks, benefits and
regulatory requirements for the
profession of Traditional
Chinese Medicine

Chinese Medicine Registration Act 2000 (Vic)

1997

Review of Chiropodists Act 1968
(Vic)

Podiatrists Registration Act 1997 (Vic)

1997–98

Review of Physiotherapists Act
1978 (Vic)

Physiotherapists Registration Act

1997–99

Review of Dentists Act 1972
(Vic) and Dental Technicians Act
1972 (Vic)

Dental Practice Act 1999 (Vic)

1998–99

Review of Nurses Act 1993 and
Medical Practice Act 1994 (Vic)

Health Practitioner Acts (Amendment) Act 2000
(Vic)

2001

Review of Medical Practice Act
1994 (Vic) and Nurses Act 1993
(Vic)

Health Practitioner Acts (Further Amendments)
Act 2002 (Vic)

2002–04

Review of Pharmacists Act 1974
(Vic)

Pharmacy Practice Act 2004 (Vic)

2003–05

Review of regulation of the
health professions in Victoria

Health Professions Registration Act 2005 (Vic)

2003–05

Review of Victorian radiation
safety legislation

Radiation Act 2005 (Vic)

Osteopaths Registration Act 1996 (Vic)

Health Professions Registration Act 2005 (Vic)
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Year

Regulatory reform project

2002–05

Nationally consistent medical
registration project

2005–10

Establishment of the National
Registration and Accreditation
Scheme for the health
professions

Resulting legislation
Nil (overtaken by COAG NRAS process)


















Health Practitioner Regulation
(Administrative Arrangements) National Law
2008 (Qld)
Health Practitioner Regulation National Law
Act 2009 (Qld)
Health Practitioner Regulation Act 2009
(NSW)
Health Practitioner Regulation Amendment
Act 2010 (NSW)
Health Practitioner Regulation National Law
Act 2010 (Vic)
Statute Law Amendment (National Health
Practitioner Regulation) Act 2010 (Vic)
Health Practitioner Regulation National Law
(Tasmania) Act 2010 (Tas)
Health Practitioner Regulation National Law
(Tasmania) (Consequential Amendments)
Act 2010 (Tas)
Health Practitioners Tribunal Act 2010 (Tas)
Health Practitioner Regulation (National
Uniform Legislation Act 2010 (NT)
Health Practitioner Regulation (National
Uniform Legislation) Implementation Act
2010 (NT)
Health Practitioner Regulation (National
Uniform Legislation) Implementation
Amendment Act 2010 (NT)
Health Practitioner Regulation National Law
(ACT) Act 2010 (ACT)
Health Practitioner Regulation National Law
(South Australia) Act 2010 (SA)
Health Practitioner Regulation National Law
(Western Australia) Act 2010 (WA)
Health Practitioner Regulation
(Consequential Amendments) Act 2010 (Cth)
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APPENDIX 2.2: Author’s role in preparation of reports and policy documents on health professions regulation
Jurisdiction

Agency

Name of document

Year

Author’s role

Victoria

Department of Health and
Community Services

Review of the Chiropractors & Osteopaths Act
1978. Discussion Paper

1994

Author

Victoria

University of Western Sydney,
Southern Cross University
(Commissioned by the Victorian
Department of Human Services)

Towards a Safer Choice: The Practice of
Traditional Chinese Medicine in Australia*

1996

Managed
commissioning of
research and provided
guidance and editorial
comments on drafts
of the report.

Victoria

Department of Human Services
Victoria

Traditional Chinese Medicine: Options for
Regulation of Practitioners. Discussion Paper

1997

Lead author

Victoria

Department of Human Services
Victoria

Review of Physiotherapists Act 1978
Discussion Paper

1997

Author

Victoria

Department of Human Services
Victoria

Traditional Chinese Medicine. Report on
Options for Regulation of Practitioners.
Victorian Ministerial Advisory Committee

1998

Lead author

Victoria

Department of Human Services
Victoria

Review of Nurses Act 1993, and Medical
Practice Act 1994 Discussion Paper

1998

Author

Victoria

Department of Human Services
Victoria

National Competition Policy Review of the
Medical Practice Act 1994 – Final Report

2001

Author

Victoria

Department of Human Services
Victoria

Regulation of medical practitioners and nurses
in Victoria: A discussion paper

2001

Author
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Jurisdiction

Agency

Name of document

Year

Author’s role

Victoria

Department of Human Services
Victoria

Pharmacists Act Review. Discussion paper

2002

Managed team
leading project

Victoria

Department of Human Services
Victoria

Regulation of the health professions in
Victoria: A discussion paper

2003

Author

Victoria

La Trobe University Centre for public
Health Law, School of Public Health
(commissioned by the Department
of Human Services Victoria)

The use of Alternative Dispute Resolution in
Australia and New Zealand by Health
Practitioner Registering Bodies. Report and
Recommendations for Victoria*

2004

Managed
commissioning of
research report.
Commented on
drafts.

Victoria

Health Issues Centre and Resolution
Resource Network (Commissioned
by the Department of Human
Services Victoria)

Bringing in the Consumer Perspective. Final
Report. Consumer Experiences of Complaints
Processes in Victorian Health Practitioner
Registration Boards*

2004

Managed
commissioning of
research report.
Commented on drafts
of report

Victoria

Health Services Commissioner of
Victoria

Report of the Inquiry into Recovered Memory
Therapy*

2005

Managed
commissioning of
research. Commented
on drafts of report

Victoria

Department of Human Services
Victoria

Review of health practitioner regulation in
Victoria: Options paper

2005

Author

Victoria

La Trobe University School of Public
Health for Department of Human
Services Victoria

Review of risks, benefits and regulatory
requirements for naturopathy and Western
herbal medicine*

2005

Managed
commissioning of
research. Commented
on drafts of report
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Jurisdiction

Agency

Name of document

Year

Author’s role

Victoria

Health Services Commissioner

Noel Campbell Inquiry Report

2008

Managed
commissioning of
research

Victoria

Parliament of Victoria. Legislative
Council. Legal and Social Issues
Legislation Committee

Inquiry into the performance of the Australian
Health Practitioner Regulation Agency. Report
No. 2. March 2014

2014

Prepared Department
of Health’s
submission

Commonwealth

Australian Government

Expert Committee on Complementary
Medicines in the Health System. Report to the
Parliamentary Secretary to the Minister for
Health and Ageing**

2003

Expert witness

Commonwealth

Productivity Commission

Australia’s Health Workforce

2005

Prepared sections of
the Australian Health
Ministers’ Advisory
Council and Victorian
Department of
Human Services
submissions to
Productivity
Commission quoted in
report.

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council (AHMAC) Working
Party to Develop Nationally
Consistent Registration
Arrangements for Medical
Practitioners

Nationally consistent approach to medical
registration. A discussion paper

2003

Contributing author
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Jurisdiction

Agency

Name of document

Year

Author’s role

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council (AHMAC)

Report of the Working Party Criteria for
assessing the need for statutory registration of
unregulated health occupation, Report,
Canberra

1995

Member of Working
Party

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council (AHMAC)

Working Group Advising on Criteria and
Processes for Assessment of Regulatory
Requirements for Unregulated Health
Professions. Report

1997

Member of Working
Group oversighting
report

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council (AHMAC)

Nationally Consistent Approach to Medical
Registration – A Discussion Paper

2002

Contributing author

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council (AHMAC)

Nationally Consistent Approach to Medical
Registration – Background Information to
Discussion Paper

2002

Member of Working
Group oversighting
report

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council (AHMAC)

Consultation paper. Options for regulation of
unregistered health practitioners, February
2011

2011

Author

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council (AHMAC)

Final report. Options for regulation of
unregistered health practitioners, April 2013

2013

Lead author

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council

Consultation paper. A National Code of
Conduct for health care workers

2014

Author
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Jurisdiction

Agency

Name of document

Year
2015

Author’s role

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council

Final report. A National Code of Conduct for
health care workers

Author

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council

Consultation paper. A National Code of
Conduct for Health Care Workers

Lead author

C’wealth, State
and Territory
Governments

Australian Health Ministers’
Advisory Council

Final report. A National Code of Conduct for
Health Care Workers – Final Report

Lead author

Notes:
* Commissioned by the Department of Human Services Victoria.
** While the primary focus of this Committee was on regulation of medicines rather than practitioners, its terms of reference included to provide
advice on the education, training and regulation requirements for healthcare practitioners who are supplying complementary medicines, and it
made a series of recommendations about regulation of healthcare practitioners.
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APPENDIX 8.1: A selection of media coverage of the 2004 pharmacy reform processes
Date

Type & author/interviewer

Media outlet

Key messages/quotes

5 Apr

Radio interview: PM –
Pharmacy control to remain
with pharmacists: Roger
Corbett (Woolworths), Bob
Carr (NSW Premier), Nicola
Ballenden (ACA), Wendy
Craik (NCC President).

PM program
ABC Local Radio
and Radio
National. Mark
Colvin, Stephen
Long reporting.

Drawing attention to misinformation – clarifying that NSW is not legislating
to allow Woolworths or any other supermarket to own and run pharmacies.
The only thing preventing much needed reform is the successful lobbying
efforts of the Pharmacy Guild. Woolworths’ ambitions stymied with no
remedy in sight.

Radio interview: Roger
Corbett, CEO Woolworths.

2GB Drive time The pharmacy industry is inefficient and should be deregulated. Consumers
(Sydney), Phillip and the government are paying too much. Pharmacists would lease space to
Clark.
operate their businesses within Woolworths stores and Woolworths would
provide administrative services and distribution.

Media release: AIR President
says government decision on
pharmacies is good for
senior citizens.

Association of
Independent
Retirees
(National peak
body).

Supporting maintenance of existing ownership and management of
community pharmacy and opposing supermarket pharmacy – ‘… it was hard
to see how this valuable personal service could be continued in the
somewhat sterile environment of a large supermarket’.

Newspaper article: Dispense
some competition to
pharmacies. Allan Fels &
Fred Brenchley.

Sydney
Morning Herald

Australia’s 5,000 pharmacies are among the most protected businesses in
the country. Australia is behind other countries in harnessing competition
to encourage better and cheaper provision of drugs.

Magazine article: Woolies
next move.

Business
Review Weekly,
(Australian
magazine).

Woolworths’ ambition to enter the $9b pharmacy market unlikely to
succeed because required regulatory changes will not happen during an
election year due to power of Pharmacy Guild.

Newspaper article:
Supermarkets get

The Age
(Melbourne).

Prime Minister is giving more thought to pharmacies in supermarkets given
Woolworths CEO claims it could cut drug prices by 25 per cent. Victoria is

8 Apr

9 Apr
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Date

Type & author/interviewer

Media outlet

pharmacies hope: Mark
Forbes & David Wroe

Key messages/quotes
reluctantly preparing legislation to relax pharmacy ownership regulations
and is facing a fine of $9m. Quotes Prime Minister, Roger Corbett (CEO
Woolworths), John Bronger (National President, Pharmacy Guild).

4 May

Advertisement: 500,000
reasons to say thanks
(Pharmacy Guild).

The Daily
Telegraph
(Sydney).

Expressing thanks to Australians for rallying to support ‘community
pharmacy’ from serious threats from supermarkets. If state and territory
governments deregulate community pharmacies, they are in grave danger
of being swallowed up by the big supermarket chains. Asking for continued
support until this ‘madness’ is resolved.

5 May

Press release: Pharmacy and
National Competition Policy.

Prime Minister.

Prime Minister advises NSW Premier of acceptable reforms to pharmacy
legislation to avoid NCP penalties: increase ownership cap on pharmacists
to five, permit friendly societies to own up to six pharmacies. Different
arrangements may apply in different states.

May

Press release: Pharmacy
Guild conducts campaign of
misinformation.

Australian
Consumers
Association
(National
advocacy body).

Pharmacy Guild running campaign of misinformation to protect its
monopoly on pharmacy ownership. Monopolies mean higher prices for
consumers. Community pharmacies do not represent the community; they
represent a small and wealthy cartel bent on manipulating public opinion to
suit their own interests.

9 May

Newspaper article:
Pharmacies want Premier to
protect owner limits. Muriel
Reddy.

Sunday Age
(Melbourne).

Pharmacy Guild shelves plans for public petition in 980 Victorian member
pharmacies following Prime Minister’s intervention. Benefits of small, local
family operated pharmacies. Deregulation would open door to big
corporations.

19 May

Newspaper advertisement:
Mr Bracks you’ve got it
right.

Herald Sun
(Melbourne).

Australian Friendly Societies Pharmacies Association commends Bracks
Government for new pharmacy legislation.

17 May

Newspaper advertising
feature: Bitter pill to
swallow.

Herald Sun
(Melbourne).

Pharmacists offer advice and services that will not be available through
supermarket chemists. Government controls medicine prices. Australian
pharmacy industry is one of the best with cheap medicines and access for
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Date

Type & author/interviewer

Media outlet

Key messages/quotes
rural communities.

4 Jun

Newspaper article: PM’s
threat derails state
pharmacy bill. Carol Nader

The Age
(Melbourne).

Victorian Government withdraws planned changes to pharmacy regulations
following ‘extraordinary’ intervention by the Prime Minister.

5–6 Jun

Newspaper article:
Pharmacy sector needs
medication. Chanticleer.
John Durie.

The Weekend
Australian
Financial
Review

12 Jun

Newspaper article: Skirmish
over chemist reforms.
Leonie Wood.

The Age
Business
section
(Melbourne).

The debate about pharmacy ownership centred on Woolworths’s
‘somewhat hamfisted attempts’ to break into the market. The real issue is
that the ownership controls ‘are a joke and - under the Pharmacy Guild’s
own nose - the industry is consolidating at such a fast rate that deregulation
is a matter of when not if.’
East Yarra Friendly Society’s de-mutualised corporate structure is under
threat and will probably have to be dismantled. The Prime Minister has
urged Premier Bracks not to remove restrictions on ownership. Pharmacy
Guild astonishingly successful at keeping pharmacy ring-fenced from
national competition directives.

1 Jul

Newspaper article:
Pharmacies owner decides
to exit as state mulls reform.

The Age
Business
section
(Melbourne).

Australian Unity to sell its 13 Victorian pharmacies. Retailers such as
Woolworths and Coles Myer demanding to be allowed to open pharmacies
inside supermarkets. Legislation put on ice while the Government considers
Prime Minister’s intervention. Industry highly fragmented because
pharmacists banned from owning more than three outlets.

11 Aug

Newspaper article: Taking
competition to higher
ground. Fred Brenchley

The Australian
Financial
Review

While National Competition Policy is seen as a success, The Pharmacy Guild
won a reprieve from reform of pharmacy ownership when Premier Bob Carr
did a deal with Prime Minister John Howard to avoid financial penalties for
failing to implement ownership relaxation urged by the NCC. Quotes the
AFSPA ‘What the Pharmacy Guild could not win by evidence, due process
and careful consideration of the veracity of its claims, it won by a
disingenous campaign and sheer brute political force’.

1 Sep

Newspaper article: Strip

One of the most powerful unions has the Coalition by the throat. Only bi407

Date

Type & author/interviewer

Media outlet

these white coats of
subsidies. Janet Albrechtsen

The Australian
(National).

Key messages/quotes
partisan moves can rein in the Pharmacy Guild of Australia and smash this
costly cartel.
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APPENDIX 10.1: Key events in setting the agenda for national reform of health professions regulation
Date

Event

1984

All-Party Parliamentary Social Development Committee conducts Inquiry into Complaints Procedures Against Health Services,
resulting in legislation setting up the Office of the Health Services Commissioner, and recommending a review of registration
for health practitioners.

1987

Health Department Victoria publishes Review of Registration for Health Practitioners Interim Report. The report explores
issues such as criteria for registration, membership of Boards, disciplinary findings and sanctions and control of business
practices.

1990

Health Department Victoria publishes Review of Registration for Health Practitioners. Final Report. The report highlights the
desirability of consistency in how matters are dealt with by registration boards

1992-95

Following signing in 1992 of the Mutual Recognition Agreement, Commonwealth, state and territory governments embark on
a program of reform designed to reduce unnecessary regulation of occupations and achieve flexibility of the labour force.

1995–2004

Following signing in 1995 of the Competition Principles Agreement Commonwealth, state and territory governments embark
on a program of legislative reform that included reviewing and removing all anti-competitive provisions, unless such
professions could be demonstrated to have a ‘net public benefit’ and the purpose of the legislation could not be achieved
other than by legislation.

Mar 2001

The Victorian Department of Human Services submits a proposal to the Commonwealth Department of Health and Aged Care
for funding made available in the lead up to implementation of Commonwealth legislation establishing a General Services Tax
(GST), to establish a national accreditation regime for the complementary health professions affected by the introduction of
‘recognised professional’ status under the legislation.

Apr 2001

The AMC and the CPMC issue a discussion paper titled A national approach to the registration of medical practitioners.

Jun 2001

The Australian Council for Safety and Quality in Health Care (ACSQHC) issues a paper titled A model for medical registration,
and submits the paper directly to the Australian Health Ministers Conference (AHMC)
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Date

Event

Aug 2001

The Victorian Department of Human Services publishes a discussion paper titled Regulation of Medical Practitioners and
Nurses in Victoria which contains a chapter that refers to the AMC/CPMC and ACSQHC models, proposes as an alternative a
national system of registration for all registered health practitioners not just for medicine, and identifies options for
legislative mechanisms for achieving this, including template legislation and referral of powers to the Commonwealth.

Aug 2001

The AHMC considers the ACSQHC paper and requests AHMAC to report to it on the implications, including for
implementation of the proposed model of national registration of medical practitioners.

Apr 2002

AHMC agrees to release a discussion paper titled Nationally consistent approach to medical registration, and appoints an
AHMAC working party to conduct public consultations.

Apr 2003

AHMC agrees to the AHMAC working party’s recommendations to establish five expert working groups to examine
implementation options with respect to: portability of medical registration; implementation of a national medical registration
database or ‘index’; categories of medical registration and introduction of specialist registration; maintenance of
professional competency; and public access to medical registers (DHS 2003: 13).

Oct 2003

The Victorian Department of Human Services publishes a discussion paper titled Regulation of the Health Professions in
Victoria, which again raises the proposal of a single cross profession national regulatory regime, and presents alternative
legislative mechanisms through which this might be achieved (DHS 2003).

Oct 2003

The Productivity Commission publishes its research report titled Evaluation of the Mutual Recognition Schemes it proposed
that problems with the operation of mutual recognition could be addressed by encouraging Australian occupational
registration authorities to develop national registration systems where the benefits justify the costs (Productivity
Commission 2003).

Apr 2004

AHMC agreed to a nationally consistent approach to medical registration to facilitate the mobility of the Australian medical
workforce, and consistency across all jurisdictions in relation to medical registration processes, categories of registration,
public access to medical register information, and processes for assessing maintenance of professional competence (AHMC
Communique 23 April 2004).
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Date

Event

Sep 2004

Public dispute erupts between State Health Ministers and the Royal Australasian College of Surgeons over the College’s
decision to restrict the number of surgical training positions available for graduating medical practitioners, amid allegations
the College is operating a ‘closed shop’ (Minister for Health Victoria 2004 media release).

Apr 2005

The Victorian Department of Human Services publishes an options paper titled Review of Regulation of the Health Professions
in Victoria: Options for structural and legislative reform which canvasses, amongst other things, one Act to regulate all the
registered health professions, a single ‘Office of the Health Professions’ to administer the regime, and a single ‘Health
Professions Council’ to replace the 12 existing registration boards (DHS 2005).

Sep 2005

Productivity Commission publishes Position Paper No. 17 outlining preliminary analysis and reform proposals
State and territory submissions to Productivity Commission
AHMAC submission to Productivity Commission

Feb 2006

COAG supports key directions of Productivity Commission report, and asks Senior Officials to undertake further work on the
recommendations and related issues and report to it in mid-2006

Source: Adapted from DHS 2003: 13, Figure 2.3.
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APPENDIX 11.1: Health occupational groups subject to statutory registration in 1987, by state and territory
Health occupation

Vic

NSW

Qld

SA

WA

Tas

ACT



Aboriginal health workers
Advance dental technicians



Chiropodists













Chiropractors













Dental Technicians





Dentists *





Dietitians



Medical practitioners





































Occupational therapists




































Osteopaths **
Pharmacists





Optical dispensers
Optometrists




Naturopaths
Nurses

NT
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Health occupation

Vic

NSW

Qld

SA

WA

Tas

ACT

NT

Physiotherapists

















Psychologists













Radiographers ***








Social workers


Speech therapists
TOTAL

13

10

11


10

10

11

7

16

Notes:
*

The Dental Boards were also frequently charged with licensing dental therapists and/or technicians

**

In most states osteopaths were registered by the Chiropractors Board

***

In Victoria the Radiographers Board was established but not yet operational.
Source: Health Department Victoria, 1987, p. 13.
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APPENDIX 11.2: Professions regulated, statutes and registration boards, by state and territory in operation prior to the commencement
of the National Registration and Accreditation Scheme in 2010
State/Territory

Professions regulated

Australian
Capital Territory

9 professions* plus:

Health Professionals Act 2004

ACT Chiropractors and Osteopaths Board



Health Professionals Regulation 2004

ACT Dental Board (dentists, dental hygienists,
dental therapists)




medical radiation
scientists
(diagnostic
radiographers,
radiation
therapists,
nuclear medicine
scientists)
podiatrists
dental technicians

Relevant statutes

Registration boards

ACT Dental Technicians and Dental Prosthetists
Board
ACT Nursing and Midwifery Board
ACT Medical Board
ACT Medical Radiation Scientists Board
ACT Optometrists Board
ACT Pharmacy Board
ACT Physiotherapists Board
ACT Podiatrists Board
ACT Psychologists Board

New South
Wales

9 professions* plus:

Chiropractors Act 2001

Chiropractors Registration Board





Dental Practice Act 2001

Dental Board (dentists, dental therapists, dental
hygienists)

dental technicians
optical dispensers
podiatrists

Dental Technicians Registration Act
1975
Medical Practice Act 1992

Dental Technicians Registration Board (dental
technicians and dental prosthetists)

Nurses and Midwives Act 1991

New South Wales Medical Board
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State/Territory

Professions regulated

Relevant statutes

Registration boards

Osteopaths Act 2001

Nurses and Midwives Board

Optical Dispensers Act 1963

Optical Dispensers Licensing Board

Optometrists Act 2002

Optometrists Registration Board

Pharmacy Practice Act 2006

Osteopaths Registration Board

Physiotherapists Act 2001

Pharmacy Board of New South Wales

Podiatrists Act 2003

Physiotherapists Registration Board

Psychologists Act 2001

Podiatrists Registration Board
Psychologists Registration Board

Northern
Territory

9 professions* plus:



Aboriginal health
workers
occupational
therapists

Health Practitioners Act 2004

Aboriginal Health Workers Board of the Northern
Territory
Chiropractors and Osteopaths of the Northern
Territory
Dental Board of the Northern Territory
Medical Board of the Northern Territory
Nursing and Midwifery Board of the Northern
Territory
Occupational Therapists Board of the Northern
Territory
Optometrists Board of the Northern Territory
Pharmacy Board of the Northern Territory
Physiotherapists Board of the Northern Territory
Psychologists Board of the Northern Territory
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State/Territory

Professions regulated

Queensland

9 professions* plus:







dental technicians
medical radiation
technologists
(medical imaging
technologists,
nuclear medicine
technologists,
radiation
therapists)
occupational
therapists
podiatrists
speech
pathologists

Relevant statutes
Health Practitioners (Professional
Standards) Act 1999
Health Practitioner Registration Boards
(Administration) Act 1999
Chiropractors Registration Act 2001
Dental Practitioners Registration Act
2001

Registration boards
Chiropractors Board of Queensland
Dental Board of Queensland (dentists, dental
specialists, dental auxiliaries)
Dental Technicians and Dental Prosthetists Board
of Queensland (dental technicians and dental
prosthetists)
Medical Board of Queensland

Dental Technicians and Dental
Prosthetists Registration Act 2001

Medical Radiation Technologists Board of
Queensland

Medical Practitioners Registration Act
2001

Occupational Therapists Board of Queensland

Medical Radiation Technologists
Registration Act 2001

Optometrists Board of Queensland
Osteopaths Board of Queensland

Nursing Act 1992

Pharmacists Board of Queensland

Occupational Therapists Registration
Act 2001

Physiotherapists Board of Queensland

Optometrists Registration Act 2001
Osteopaths Registration Act 2001
Pharmacists Registration Act 2001
Physiotherapists Registration Act 2001

Podiatrists Board of Queensland
Psychologists Board of Queensland
Queensland Nursing Council
Speech Pathologists Board of Queensland

Podiatrists Registration Act 2001
Psychologists Registration Act 2001
Speech Pathologists Registration Act
2001
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State/Territory

Professions regulated

South Australia

9 professions* plus:




dental technicians
occupational
therapists
podiatrists

Relevant statutes

Registration boards

Chiropractic and Osteopathy Practice
Act 2005

Chiropractic and Osteopathy Board of South
Australia

Dental Practice Act 2001
Nurses Act 1999

Dental Board of South Australia (dentists, dental
specialists, dental therapists, dental hygienists,
dental prosthetists, dental technicians, dental
students)

Occupational Therapy Practice Act 2005

Medical Board of South Australia

Optometry Practice Act 2007
Pharmacy Practice Act 2007

Nurses Board of South Australia (nurses and
midwives)

Physiotherapy Practice Act 2005

Occupational Therapy Board of South Australia

Podiatry Practice Act 2005

Optometry Board of South Australia

Psychological Practices Act 1973

Pharmacy Board of South Australia

Medical Practice Act 2004

Physiotherapy Board of South Australia
Podiatry Board of South Australia
South Australian Psychological Board
Tasmania

9 professions* plus


medical radiation
science
professionals
(radiation
therapists,
diagnostic
radiographers,
nuclear medicine
technologists)

Chiropractors and Osteopaths
Registration Act 1997
Dental Practitioners Registration Act
2001
Dental Prosthetists Registration Act
1996
Medical Practitioners Registration Act
1996

Chiropractors and Osteopaths Registration Board
Dental Board of Tasmania (dentists, dental
therapists, dental hygienists)
Dental Prosthetists Registration Board (dental
prosthetists)
Medical Council of Tasmania
Medical Radiation Science Professionals
Registration Board of Tasmania Nursing Board of
417

State/Territory

Professions regulated


podiatrists

Relevant statutes

Registration boards

Medical Radiation Science Professionals
Registration Act 2000

Tasmania

Nursing Act 1995

Pharmacy Board of Tasmania

Optometrists Registration Act 1994

Physiotherapists Registration Board of Tasmania

Pharmacists Registration Act 2001
Physiotherapists Registration Act 1999

Optometrists Registration Board

Podiatrists Registration Board of Tasmania
Psychologists Registration Board of Tasmania

Podiatrists Registration Act 1995
Psychologists Registration Act 2000
Victoria

9 professions plus





Western
Australia

Chinese medicine
practitioners
(acupuncturists,
Chinese herbalists
and Chinese
herbal dispensers)
medical radiation
practitioners
(radiographers,
radiation
therapists and
nuclear medicine
technologists)
podiatrists

9 professions* plus


medical radiation

Health Professions Registration Act
2005 (Vic)

Chinese Medicine Registration Board of Victoria
Chiropractors Registration Board of Victoria
Dental Practice Board of Victoria
Nurses Board of Victoria
Medical Practitioners Board of Victoria
Medical Radiation Practitioners Board of Victoria
Optometrists Registration Board of Victoria
Osteopaths Registration Board of Victoria
Pharmacy Board of Victoria
Physiotherapists Registration Board of Victoria
Podiatrists Registration Board of Victoria
Psychologists Registration Board of Victoria

Chiropractors Act 2005

Chiropractors Registration Board of Western
Australia
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State/Territory

Professions regulated



technologists
occupational
therapists
podiatrists

Relevant statutes
Dental Act 1939

Registration boards

Dental Prosthetists Act 1985

The Dental Board of Western Australia (dentists,
dental therapists, dental hygienists)

Medical Act 1894

Dental Prosthetists Advisory Committee

Medical Radiation Technologists Act
2006

Medical Board

Nurses and Midwives Act 2006

Medical Radiation Technologists Registration Board
of Western Australia

Occupational Therapists Act 2005

Nurses and Midwives Board of Western Australia

Optometrists Act 2005

Occupational Therapists Registration Board of
Western Australia

Osteopaths Act 2005
Pharmacy Act 1964
Physiotherapists Act 2005

Optometrists Registration Board of Western
Australia

Podiatrists Registration Act 2005

Osteopaths Registration Board of Western
Australia

Psychologists Act 2005

Pharmaceutical Council of Western Australia
Physiotherapists Registration Board of Western
Australia
Podiatrists Registration Board of Western Australia
Psychologists Registration Board of Western
Australia

*The nine professions are: chiropractic, dental (dentists, dental hygienists, dental prosthetists, dental therapists), medicine, nursing and midwifery,
optometry, osteopathy, pharmacy, physiotherapy, psychology.
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