THE RULE OF NATIVE TITLE
A View of Mabo in the British Empire
Ben Silverstein*

Since 1992, Indigenous land rights have been granted in
Australia under the legal doctrine of native title. The Mabo
judgment which established this body of law in Australia has met
with mixed reception: some have heralded it as the basis for a
new, post-colonial Australia, others have damned it for its failure
to live up to this promise, and conservative governments have
attacked and restricted it. In this article, I place Australian native
title in a context of British imperialism by historicising the
international legal precedents. In the Mabojudgments, there was
a reliance on the concepts of radical, beneficial and native title as
developed in a series of decisions of the Privy Council arising
from appeals from various Supreme Courts in West Africa in the
first half of the twentieth century. I go on to examine the forms of
colonial rule the legal system was designed to support, and then
explore some of the consequences of importing this body of
jurisprudence into Australia law.

Introduction
2
Native' title in Australia, since being established by the High Court in Mabo
in 1992, has been generally acclaimed by liberal politicians, commentators and
historians. One prominent commentator referred to it as a 'triumph for the
common law', 3 while another described it as a positive recognition of
difference. 4 Henry Reynolds, the historian whose work was influential in
establishing the historical narrative dominant in the decision described it as a
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PhD Candidate, School of Historical Studies, University of Melbourne. I would
like to thank Anne Orford and Tracey Banivanua-Mar for their guidance and
assistance, as well as the two anonymous referees for their helpful suggestions.
As I am studying the production of knowledge of indigenous people in Africa and
Australia, and not African or Australian Indigenous people themselves, I have
used terms such as 'native' to signify the objects of colonial and legal discourses.
The word 'native' should, therefore, not be taken to refer to actually existing
African or Australian Indigenous people.
Mabo v Queensland(No 2) (1992) 175 CLR 1 ('Mabo').
Bartlett (1993).
Patton (1995), p I 11. By contrast, Stewart Motha more persuasively argues that
Mabo is 'more a recognition of sameness than difference', and represents the
acknowledgment of the existence, but not difference, of the other - a problem
endemic to liberal humanism: see generally Motha (1998).

GRIFFITHLAW REVIEW (2007) VOL 16 No 1

56

'legal revolution'. 5 Amidst all this, there has always been a sense that Mabo's
promise of a radical re-envisioning of Australian nationalism through land
justice for Aboriginal people was a false one. 6 In 1994, Patrick Wolfe posed
the question: 'to what extent can ... [Mabo and the Native Title Act 1993

(Cth)] be said to have affected the elementary structures of settler
colonisation?' His answer noted that the (apparent) rejection of terra nullius
'removed the ideological foundation of settler colonisation' but that a different
form of legitimation of settler occupation was needed and found. 7 This
legitimation took a form of recognising a native title to land within the nation,
available only to those who could satisfy a new, strict definition of
'Aboriginality'.
In so doing, the settler state made two important moves, restricting the
possibility of many Aboriginal people gaining meaningful benefit under the
new regime and embedding the mechanism for a mass extinguishment of
native title in its recognition. 8 First, the definition of Aboriginality and of
traditional title was such that Aboriginal people could always be seen as
elsewhere - living outside urban Australia, mostly unchanged by time,
positioning urban and southern Aboriginal people outside this scheme. 9
Second, the need to demonstrate this Aboriginality was based on a system
which located land rights in an expression of continuity rather than justice:
land rights, however minimal, were to be recognised for those who could show
the least colonial intervention in their lives, not on the basis of restoring justice
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Reynolds (2003), p 205.
Mabo, as Peter Fitzpatrick has noted, was 'burdened with too much virtue':
Fitzpatrick (2002), p 234.
Wolfe (1994), pp 122-23. Wolfe argues that settler colonialism is defined by the
relationship between the settler, the native, and the land. In a settler colony, the
primary (though not exclusive) object of colonisation is 'the land rather than the
surplus value that could be obtained by mixing native labour with it': p 93. Udo
Krautwurst (2003). p 58 has argued that empirically we should reject the structural
distinction between settler and franchise colonialism: 'Every European colony was
founded on the principle that it would be part of a Reich that would last a thousand
years. All colonialism is settler colonialism.' Still, and even if the distinction is

8

reducible to demographics, the discursive moves in settler colonies such as
Australia are distinguishable from those in franchise or dependent colonies,
functioning in different ways. This follows from a structural analysis of
colonialism. The mode of production in a settler colony can clearly be
distinguished from that in a franchise colony; in the former, surplus is generated
through the commodification, appropriation and exploitation of land, in the latter
through the exploitation of native labour. While these distinctions are not found
empirically in their total, ideal form, they do predominate and point to a
distinction between the different colonies: see Wolfe (1997), pp 397-99. See also
Foster-Carter (1978).
This extinguishment was, in practice, effected in Mabo and was confirmed in the
original native title legislation and furthered in the subsequent Native Title
Amendment Act 1998 (Cth). See Native Title Act 1993 (Cth), ss 14-23JA.
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See Foley (1997); Mansell (1992).
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and making amends for theft.1' In making these moves, I argue that, as well as
introducing some Aboriginal land rights, native title has constituted the formal,
national introduction of indirect rule over a segment of the Aboriginal
population. Those able to demonstrate that they have not been 'detribalised',
that they maintain a 'traditional' connection to land and that they continue to
observe 'traditional laws and customs' to the satisfaction of a court, are able to
have these laws and customs determined and enforced by that court in the form
of some rights over land.
In its most popular incarnation in Africa in the early twentieth century,
indirect rule was the systematic government of the British colonies using what
colonial administrators and anthropologists believed were indigenous African
institutions. Rather than direct control of native peoples, an expensive and
inefficient process involving a large commitment of resources by the colonial
power, control was devolved to native leaders - emirs or chiefs - assisted by
government Residents, thereby minimising both cost and the need for
extensive coercive violence. This was the form indirect rule took, particularly
- though not exclusively - in the British colonies in Africa.11 Whether in
settler colonies such as Natal in the I870s or franchise colonies such as Nigeria
or Uganda in the early twentieth century, indirect rule was the intended
primary form of British control over its empire, or at least over the native
populations within the empire, in Africa.' 2 By late 1930, Marjerie Perham, a
semi-official writer on the British empire, was able to write that: 'Indirect rule
for Africa is a fashionable conception today.' 13 It was more than fashionable.
Lord Hailey noted in 1939 that: 'The principle of indirect rule has, in
particular, passed through the stages, first, of a useful administrative device,
then that of a political doctrine, and finally that of a religious dogma.'1 4 Three
institutions formed the base on which indirect rule rested: the tribe with

See, for example, Yorta Yorta v Victoria (2002) 214 CLR 422 where the Yorta
Yorta people were found to have lost any native title rights they may once have
held as a result of having changed and apparently ceased to have continuously
practised traditional law and custom as an identifiable community. Cf Rose
(1996), p 35.
11 Indirect rule was also used, albeit by a different name, by French and German
colonisers: see, for example, Hoisington Jr (1995); Gifford (1967).
12
See generally Mamdani (2004). Indirect rule was also used by the British in India,
the Middle East, the Pacific and the Caribbean: Low (1973), p 11. Cf Kiwanuka
who argues that, while indirect rule was used by the British in parts of Africa, it
was certainly not as prevalent as others have suggested. He anticipates the
argument famously made by Robinson and Gallagher and writes that the 'response
of each colonial power was conditioned by the extent of the challenge or the
degree of collaboration by the Africans': Kiwanuka (1970), p 296; Robinson
(1972). See also Tibenderana (1988), who argues that the idea of indirect rule as
the incorporation of traditional indigenous structures ignores the extent to which
colonisers totally remade native society to render it more easily governable.
13
Perham (1967), p 12.
14
Hailey (1939), p 202.
10
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impervious and unchanging boundaries, led by a despotic chief, governed by a
timeless and mostly static customary law.15
In this article, I aim to historicise native title in Australia within a legal
narrative of indirect rule. I will first discuss the development of indirect rule as
a strategy of dealing with land in the colonies. Then I will move on to the
production of a body of native law and custom, first in the colonies and then in
the British Privy Council where the doctrine of native title was developed and
codified. The Privy Council in the interwar years dealt with a number of land
disputes arising in the British colonies in Africa, developing the doctrine of
native title to resolve them. The principles it crafted were based on techniques
of Empire, rapidly evolving to achieve more sophisticated systems of
domination of African people. Native title provided the legal foundation for
the indirect rule of African people. Lastly, I will read Mabo as the
incorporation of these systems into Australian law, indicating that native title
in Australia can be interpreted not only as rights for Aboriginal people, but
also as an assimilationist strategy directed againstthem.
Indirect Rule and the Place of Land
Perhaps the best definition of indirect rule was provided by Donald Cameron,
who was Governor of Tanganyika from 1925 to 1931 after having spent 17
years working under Lord Lugard in the colonial government of Nigeria. He
wrote that:
Indirect administration ... is designed to adapt for the purposes of local
government the tribal institutions which the Native peoples of Africa
have evolved for themselves, so that the latter may develop in a
constitutional manner from their own past. guided and restrained by
traditions and sanctions which they have inherited, moulded and
modified as they may be on the advice of British officers and by the
general control of those officers. 16
The nature of the tribal institutions imagined by colonial anthropologists
and administrators, of course, rarely corresponded with popular indigenous
ideas. Nevertheless, the British Empire in Africa was based on the use of what
were believed to be native institutions which administered native law.
Lord Lugard is often considered the architect of indirect rule for his work
as Governor of Nigeria, and published the first edition of his guide to the
administration of the empire, The DualMandate in British TropicalAfi-ica, in
1921. This work set the tone for many of the ideas of colonisation in the
interwar period, including those that held sway within the Mandate System of
15
16

See Mamdani (2001).
Cameron (1935). Similarly, Perham described indirect rule as the incorporation of
'native societies as subordinate units of government' where the 'tutelary power
recognizes existing African societies and assists them to adapt themselves to the
functions of local government': Perham (1934). p 322; Margery Perham, Native
Administration in Nigeria (1937), pp 345-46, cited in Read (1972), p 257. See
also Perham (1967), p 92.
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the League of Nations. 17 According to the 'dual mandate', the colonising
power was trustee both for the advancement of the subject races and for the
development of its material resources - a combination of humanitarianism
and development.18 The tension between making the Empire profitable while
administering it in what the enlightened technicians of Empire believed were
the best interests of native people was a productive one, and one that Lugard
believed was best resolved by indirect rule.
Indirect rule 'worked' because it fitted in as an answer to the problems
besetting the colonial state in Africa. This state, precariously balanced between
the interests of metropolitan and settler capital, those of African leaders and
those of the African peasantry, needed to work to manage the articulation of
the capitalist mode of production on the one hand, and the native peasant mode
of production on the other.19 This was achieved through what Mahmood
Mamdani describes as the bifurcated state, which took shape all over British
Africa, albeit in a slightly different form in each territory. 20 The legislative
bodies would rule capitalist Africa: capitalists, native urban elites, the
emerging working class - those often described as 'detribalised'. The 'tribal'
Africa, that comprising the peasant economy, would be governed by what were
considered traditional native structures of rule. Indirect rule thus comprised the
latter arm of the colonial state, working in a context of transformation and
resistance, primarily though not exclusively to secure hegemony.
In Lugard's conception, the incorporation of native institutions into the
structure of administration was part of a pedagogical project whereby
techniques of statecraft were developed and civic values became desired by the
natives. 21 'The object,' he wrote, 'of substituting for British rule, in which the
chiefs are mere agents of the Government, a system of native rule under the
guidance and control of the British staff, whether among advanced or
backward communities, is primarily educative.' 22 Similarly, soon after his
arrival in Tanganyika, Cameron wrote that:
It is our duty to do everything in our power to develop the native on
lines which will not Westernise him and turn him into a bad imitation of
a European ... We want to make him a good African ... We must not...
destroy the African atmosphere, the African mind, the whole
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Lugard went on to serve as a member of the Permanent Mandates Commission
from 1922 until 1936. Antony Anghie has written that the PMC took its lead from
what was considered 'enlightened' colonial policy: Anghie (2004), p 157.
Lugard (1965), p 606.
See Berman and Lonsdale (1992), vol 1, ch 4; Cooper (1981).
See generally Mamdani (2004).
Here we can see the colonial beginnings of what Michel Foucault has written as
governmentality were the state acts through the 'conduct of conduct', teaching the
subject to speak as a liberal citizen: see Foucault (1991), p 87.
Foucault (1991), pp 228-29.
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foundations of his race, and we shall certainly do this if we sweep away
all his tribal organisations.23
Antony Anghie has written on this educational project in the context of
the Mandate System, arguing that it 'contemplated nothing less than the
creation of the social, political and economic conditions thought necessary to
support a functioning nation-state'. 24 He characterises this as a more
sophisticated and efficient form of running the colony: through educating the
natives such that they desired and would implement colonial policies, the
colonial remaking of Africa could be brought about as effectively and
economically as possible.25 Moreover, colonial government in Africa could
produce a population of consumers, willing and eager to purchase goods
exported from the metropole and therefore render 26the Empire profitable, an
essential result to gain popular metropolitan support.
Lugard wrote that it 'may be said that as Faith, Hope, and Charity are to
the Christian creed, so are Decentralisation, Co-operation, and Continuity to
African Administration - and the greatest of these is Continuity'. 27 The task
of the administrative officer is to 'clothe his principles in the garb of evolution,
not of revolution' 2 8 through the incorporation of the native authorities into the
general structures of colonial administration. There should not be, according to
Lugard, 'two sets of rulers - British and native - working either separately
or in co-operation, but a single Government in which the native chiefs have
well-defined duties and an acknowledged status equally with British
officials'. 2 9 In order for this system to work, the native authority or chief must
have his authority endorsed by the colonial regime.30 Central to this was land.
As Lugard wrote, 'upon the general acknowledgement of their right to allocate
land, and to enforce punishment in respect of it, depends the prestige of the
therefore depended on the
chiefs'. The system of ruling through the chiefs
'recognition by Government of these powers'. 31The latter aspect of the chief's
land power - the determination of disputes over land ownership - was a
practice involving 'native courts', and is discussed further below.32
This discussion of land needs to be contextualised, acknowledging the
manner of creation of the stage on which this history is performed, and the
epistemological violence of that creation. John Noyes writes that a 'critique of
23
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Donald Cameron, 16 July 1925, cited in Iliffe (1979), p 321.
Anghie (2004), p 117.
Anghie (2004), pp 167-68; see also Lugard (1965), p 215.
For a discussion of how this process of 'creating' the homno econonficus works
through a successor to the PMC, see Williams (1999).
Lugard (1965), p 113.
Lugard (1965), pp 193-94.
Lugard (1965), p 203.
The chiefs were always male. The British saw only patriarchy wherever they
encountered native organisation: see Mamdani (2004), p 39.
Lugard (1965), p 284.
Lugard (1965), p 203.
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the colony must also be a critique of colonial space, and ultimately a critique
of those totalizing projects of knowledge which spatialize and visualize
difference'.33 In his essay The Road to Botany Bay, Paul Carter argues that the
production of place was an integral part of the imperial project; the bringing
34
into being of Australia as an historical space enabled colonialism.
Colonisation did not take place on a pre-determined stage; rather, the
production of that stage was an integral part of colonisation and cannot be
divorced from the workings of power. The 'process of settlement,' he writes,
'was not a laconic replacement of one culture by another, a mechanical
imposition of superior technology, a simple physical "taming" of the land, but,
35
on the contrary, a process of teaching the country to speak.'
Edward Said writes that: 'Imperialism after all is an act of geographical
violence through which virtually every space in the world is explored, charted,
and finally brought under control.' 36 Once the entire territory was 'known', and
no more of the large white spaces on the map remained, 37 technologies of rule
enabled the colonial state to produce territories in a material manner, creating
non-porous borders between spaces. Mapping and space are important because
it is through cartography that land and territory are rendered knowable,
controllable, ownable. Indirect rule requires a form of mapping which purports
to see all the land, knowing it entirely and segmenting it with boundaries
corresponding to race and law. The colonial theatre of Africa, where certain
(rural or desert) spaces were inscribed as native (peasant) while other (urban)
spaces were inscribed as settled, or white (capitalist), 38 was a necessary
precondition to the devolution of power over such issues as land ownership
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Noyes (1992), p 86.
While Carter's focus is on the colonisation of Australia, his suggestions on the
spatiality of colonialism are useful in any discussion of the expansion of Europe:
see generally Carter (1987).
Carter (1987), p 136. John Noyes, in his discussion of spatiality in the colony of
German South-West Africa, writes that the 'colonial landscape is not found by the
colonizer as a neutral and empty space, no matter how often he assures us that this
is so. This is one of the most persistent myths of colonization.' Noyes (1992), p 6.
Said (1994), p 271.
The phrase is Joseph Conrad's, who writes: 'it was Africa, the continent out of
which the Romans used to say some new thing was always coming, that got
cleared of the dull imaginary wonders of the dark ages, which were replaced by
exciting spaces of white paper. Regions unknown! My imagination could depict to
itself there worthy, adventurous and devoted men, nibbling at the edges, attacking
from north and south and east and west, conquering a bit of truth here and a bit of
truth there, and sometimes swallowed up by the mystery their hearts were so
persistently set on unveiling.' Conrad (1926), pp 19-20.
See generally Popke (2003). Though these spaces may have been imagined as
entirely separate, they were rather intertwined in processes of migration,
resistance, the reproduction of labour and defence of independence: see Legassick
(1995); Wolpe (1995); Cooper (1981), p 15.
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irrevocably transformed the
and tenure to native councils or chiefs, and
39
relationship between African people and land.
The Development of Native Law and Custom in Land Ownership
In so-called 'native' spaces, therefore, it was the work of the native authorities
and courts to determine land disputes according to native law and custom. In
this, as in all matters of colonial administration, the ideal of continuity was
prioritised. Lugard, in setting out the legal principles of empire, wrote that 'we
are, as a civilized nation, precluded from assuming such "dominion and
control" over the land as would interfere with the communal or private rights
of the conquered people'%0 Competing with this consideration was the need to
effectively produce the land as commodity, encouraging a market in real
property. 41 The tension between enabling continuity and simultaneously
encouraging an evolution into capitalism is discussed below as it played out in
decisions of the Privy Council. It was first, however, played out in native
authorities and courts, where the bulk of the work of interpreting and codifying
native law was done.
The articulation or codification of customary law was essential to the
incorporation of indigenous societies or communities into the settler polity,
however the relationship between this customary law produced at colonial
legal sites and the systems of law and custom existing within indigenous
societies was fraught. The British encountered complex and well-established
systems of law in Africa. Mann and Roberts have shown that, while these
systems were not destroyed, and while the customary indigenous law
incorporated into the metropolitan legal framework may have derived in part
from these pre-existing legal systems, the incorporated customary law was
nevertheless produced in the colonial encounter.42 The forging of this
customary law and the development of its content further reflect a balancing of
interests between settler administrators and anthropologists, indigenous elites
and the mass of indigenous people. The customary was thus a site of struggle,
developed through contests between diverse settlers and indigenous people. 43
39

"40

41
42

43

Mahmood Mamdani writes that a legacy of indirect rule in Africa is the
valorisation of the 'native', where land was starkly divided and people inextricably
linked to specific (tribal) land, such that in cases of migration. even within nationstates, the migrant ceased to be native and was considered a settler. Where rights
were dependent upon 'native' status, this had severely oppressive consequences,
both economic and political: see, for example, Mamdani (2001). p 651.
Lugard (1965), p 288. In a non-African context, Sir William McGregor, the first
Governor of British Papua. wrote in 1912 that the 'most important laws were those
that dealt with land', and celebrated the land law of Papua as providing 'security
of native tenure': McGregor (1912), p 25.
Lugard (1965). pp 280-81.
Roberts and Mann (1991), p 8. Customary law, though 'regarded by some
Europeans as immutable tradition, evolved out of the interplay between African
societies and European colonialism': p 4.
Mamdani (2004), p 8. See also Chanock (1985); Chanock (1991), p 61; FirminSellers (1996), p 34.
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Why, Martin Chanock asks, were native law and custom codified and
brought within the imported metropolitan legal system? 44 His answer rests on
the idea that 'law is both identity affirmed and authority idealised'. Through
the practice of codification, rules were 'not reaffirmed but created; not that this
creation necessarily involves new norms or standards of behaviour, but rather,
new ideas about regularity and enforcement'. Codification, he writes, 'would
endow the new law and processes of enforcement with a new authority'.41
Chanock argues that this authority was part of the process of consolidating
colonial control over the distribution of land in African colonies. Originally
produced in a context of dispossession and confinement, the incorporated
models of the customary law of land6 tenure were, 'to a significant extent,
4
instruments of colonial land policies'.
While the process of ascertaining native law and custom was one fraught
with difficulty, very little was published publicly on the manner in which this
process could best be carried out.47 In a 1938 article, Julius Lewin, a South
African barrister, bemoaned this lack, and sought to remedy it with his
contribution. He wrote that a custom must fulfil four criteria before being
accepted as such:
(i) It must have continued without interruption for as long a period as
living testimony can cover; (ii) it must be certain and definite in its
incidence; (iii) it must be limited either to a locality or in respect of the
class of persons affected or in its nature; and (iv) it must be
reasonable.48
The first three tests Lewin described as tests of fact, which could be
resolved through the use of native assessors or expert witnesses such as
anthropologists, or by implementing a code of native law established by
statute.4 9 The over-riding criterion in determining these questions was,
according to the Privy Council, the recognition of the 'native community' in
which the custom was said to exist: 'It is the assent of the native community
that gives a custom its validity, and, therefore, barbarous or mild, it must be
shown to be recognized by the community whose conduct it is supposed to
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45

46

47

48
49

Customary law was not codified in all British colonies in Africa; however, the
process of codification was similar to the process followed in native and British
courts investigating custom.
Chanock (1985), p 41. Similarly, Allott wrote that once custom has been codified
or settled by judicial decision, its binding force depends on the statute or the
doctrine of precedent; in short, it ceases to be customary law.' Allott (1957),
p 25 8.
Chanock (1991), p 62.
Allott wrote in 1957 that 'there appears to have been no previous attempt, other
than a valuable paper by Mr J Lewin, to collate the available statute and case law
on the subject.' Allott (1957), p 244.
Lewin (1938), p 18.
Lewin (1938), pp 18-19.
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regulate.' 5 0 In colonies administered through indirect rule, all matters relating
to the ownership of land held under native title were within the exclusive
original jurisdiction of native tribunals; the British court could simply follow5
the findings of the native tribunal which had heard the matter at first instance. 1
Mamdani describes the process by which custom was crafted in these
native authorities and courts as one heavily influenced by government
Residents and native elites. He persuasively argues that indirect rule can be
characterised as 'decentralised despotism', a structure of oppression whereby
the authoritarian tendencies of chiefly rule were fostered and harnessed to
dominate African people. 52 These tendencies were highlighted through the
production of a customary law that rested on a 'a single model of customary
authority in precolonial Africa': a model that was 'monarchical, patriarchal,
and authoritarian'. 5 3 The British colonisers, Mamdani argues, 'keenly glimpsed
authoritarian possibilities in culture. Not simply content with salvaging every
authoritarian tendency from the heterogeneous historical flow that was
precolonial Africa, Britain creatively sculpted tradition and custom as and
when the need arose.'M
The development of customary land laws in the native institutions of the
British Empire in Africa therefore reflected the interests of Empire, with farreaching consequences for the empowerment of African people and the
distribution of land in Africa today. Nevertheless, the codified native laws and
customs were animated by the legitimating belief of colonial administrators
that these laws and customs were reflective of the actually existing systems of
law in native tribes. 55 This belief was, it seems, held by the Privy Council in its
arbitration of those land disputes that reached it.

50

51

Eshugbayi Eleko v Officer Administering the Govenmment of Nigeria [1931] AC

662 at 673 (Lord Atkin).
Lewin (1938), p 20. See Abakah Nthah v Anguaah Benniehl [1931] AC 72 where
Lord Atkin stated that 'decisions of the native tribunal on such matters which are
peculiarly within their knowledge, arrived at after a fair hearing on relevant
evidence, should not be disturbed without very clear proof that they are wrong': at
75.

52

53

54
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Mamdani (2004), p 8. ZK Matthews wrote that an African complaint was that
indirect rule 'lays too much emphasis on one African institution, namely
Chieftainship ... To-day almost all the methods which were available to the tribe
for the exercise of some check on the Chief would be "repugnant to natural
justice"': Matthews (1937). p 434.
Mamdani (2004), p 39.
Mamdani (2004), pp 48-49.
The idea of the tribe as the default unit of native organisation was also productive
of a colonial artifice, with what it meant to be a member of a particular tribe
changed fundamentally under British rule: see Chanock (1985), p 9; Mamdani
(2001), p 654.
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African Land Disputes in the Privy Council
In a series of decisions in the first half of the twentieth century, the Privy
Council developed the concepts of radical title and aboriginal, or native, title,
providing the legal foundations for indirect rule. Radical title - the underlying
title of the Crown acquired at the acquisition of sovereignty - was first
mentioned in a decision relating to Canada, a settler colony governed generally
by direct rule. 56 The concept of native title was crafted, however, in a series of
cases arising from land disputes in the African colonies of Southern Rhodesia,
Nigeria, the Gold Coast and British East Africa. Indeed, the majority of these
cases derived from land and water property disputes on the island and lagoon
of Lagos, the crucible of indirect rule.5 7 In this section, I will discuss the
development of native title in a series of Privy Council judgments on land
matters around the empire.
The judgment in Attorney-Generalof Southern Nigeria5 8 was not directly
influential in its development of legal concepts; however, in it Lord Shaw laid
out a narrative of the British acquisition of Lagos which was important for
later decisions of the Privy Council.5 9 He followed the judgment of Osborne CJ
of the Supreme Court of Nigeria in describing Lagos in 1850 as a 'principal
centre of the slave trade'. For this reason, in 1851 it was bombarded by a
British force and, on 1 January 1852, the slave trade was abolished. 'A British
Consulate was established, and there was an influx of many liberated slaves
from Sierra Leone and elsewhere.' 60 The colonisation of Lagos was presented
as essentially a humanitarian intervention, motivated by anti-slavery sentiment
and, as such, in the interests of the people of Lagos. There was neither need
nor implied intention, within this humanitarian narrative, to abolish native
property rights.
In Lord Shaw's judgment, the native property rights are not of a kind we
are accustomed to reading of in relation to Australian native title claims.
Rather, the land is definitely commercial. Lord Shaw referred to 'plots of land'
56

57
58
59
60

Attorney-General (Quebec) v Attorney-General (Canada) [1921] 1 AC 401.
Radical title had its origins in an earlier decision relating to Canada, St Catherine's
Milling and Lumber Co v The Queen (1888) 14 App Cas 46. Ulla Secher has
recently traced the judicial authorities for the concept of radical title leading up to
the Mabo judgment: see generally Secher (2005a, 2005b).
The extension of Lugard's indirect rule from Northern to Southern Nigeria was a
essential test for the concept's usefulness.
Attorney General of Southern Nigeria v John Holt and Company (Liverpool),
Limited [1915] AC 599 ('Attorney-General of Southern Nigeria').
See Amodu Tyani [1921] 2 AC 399 at 406-7 (Viscount Haldane).
Attorney-General of Southern Nigeria [1915] AC 599 at 608 (Lord Shaw of
Dunfermline). The British policy was to deny legal recognition to slavery. In
Northern Nigeria after British conquest, slavery was not outlawed in the native
(Islamic) courts, a decision which Lovejoy and Hogendorn argue prolonged the
institution for decades: Lovejoy and Hogendorn (1993), p 6. In 1919, although
claiming that the suppression of the slave trade was the 'chief reason' for taking
sovereignty over Lagos in 1861, Lugard was still referring to the continuing
existence of slavery in Nigeria: Lugard (1970), pp 217-48.
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which, situated as they were on the shore of the6 lagoon, had developed
'considerable value' as 'commerce has developed'. 1 Stores, piers, buildings
and sheds had been built on the land. 62 This relatively new form of commercial
use of the land was presented as part of the development of native custom into
the commodification of land. While land had 'originally' belonged to tribes,
'during the decade between 1852 and 1862 the practice of alienation sprung
into vogue, and another new feature, totally foreign to native law, which knew
not of writing, was introduced in the shape of written grants by the King of
Lagos'. 63 Prior to the treaty of cession and therefore the official assumption of
administrative power by the British, this vogue-ish practice was presented as a
result of growing colonial influence in the region. The development of native
law and custom through the practice of alienation into recognisably capitalist
commerce was presented as the inevitable, and positive, effect of colonisation.
In a different form of colony, however, native title rights could be lost by
the force of colonial change. A reference to the Privy Council from the
Parliament, In re Southern Rhodesia" dealt with the legal status of unalienated
lands in Mashonaland and Matabeleland consisting of native reserves, land
occupied by the British South Africa Company, and 'waste and unsettled'
country. 65 Again, the imposition of colonial rule was presented as a
humanitarian intervention, though the context for this was significantly
different from that in Lagos. Rather than the eradication of slavery, the
settlement of Southern Rhodesia was sparked by a mining rush, and the
colonial administration by the need to 'avoid scandal and disorder' in this
process. 66 The rapid growth of the white population had made it 'manifest that
the savage solitude in which the Matabele people lived could not long
endure'. 67 Nor could the Matabele people deal themselves with the settlers:
'There is quite a crowd of Europeans here at present and the chief does not
know which way to tum.' 6 8 Lord Sumner was therefore able to present the
colonial project as one motivated by care for the native populations, aiming to
61

Attorney-General of Southern Nigeria [1915] AC 599 at 606 (Lord Shaw of

Dunfermline).
62

Attorney-General of Southern Nigeria [1915] AC 599 at 607 (Lord Shaw of

Dunfermline). Lamont King has written that the imposition of indirect rule in
(Northern) Nigeria was such as to facilitate and serve British commercial interests:
King (2003).
63

Osborne CJ cited in Attorney-General of Southern Nigeria [1915] AC 599 at 608

(Lord Shaw of Dunfermline).
64
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In Re Southern Rhodesia [1919] AC 211.
In Re Southern Rhodesia [1919] AC 211 at 213 (Lord Sumner).
In Re Southern Rhodesia [1919] AC 211 at 217 (Lord Sumner).
In Re SoutherniRhodesia[1919] AC 211 at 216 (Lord Sumner).
Assistant Commissioner of Matabeleland (1888) cited in In Re Southern Rhodesia

[1919] AC 211 at 216 (Lord Sumner). Similarly, the High Commissioner later that
year wrote to the Colonial Secretary that: 'The rush of concession hunters to
Matabeleland has ... produced a condition of affairs dangerous to the peace of the
country.'
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'secure the aboriginal inhabitants in the conditions necessary to their tribal
mode of life, until they should have become adapted to take their place in a
civilized community'. 69 The childlike natives needed the colonial
administration to protect them. 70 As Said has noted, colonialism is supported
by ideological formations producing 'certain territories and people [who]
require and beseech domination'. 7l Within the decade, the Matabele King was
dead after an unsuccessful resistance to the British incursion, and the full
sovereignty of the land passed to the British Crown by conquest, again
presented as a restoration of peace and order. Native reserves were established,
leading ultimately to this reference to the Privy Council.
But did the native peoples of Southern Rhodesia retain any rights in their
land? This was at least in part a settler colony, and necessary for the
acquisition of wealth from the land was the extinguishment of any native rights
that may have existed prior to colonisation:
the maintenance of their rights was fatally inconsistent with white
settlement of the country, and yet white settlement was the object of the
whole forward movement ... and that object was successfully
accomplished, with the result that the aboriginal system gave place to
anotherY2
In his discussion of the Matabele and Mashona peoples, Lord Sumner had
noted that, while they had passed through the 'purely nomad stage', they
practised only a 'rude agriculture' and had no individual rights in land.7 3 The
extinguishment of native title rights was therefore couched in terms of the
relatively 'low stage of social organization' found in the indigenous peoples of
Southern Rhodesia.74 As he wrote, 'the old state of things, whatever its exact
nature ... has passed away and another and, as their Lordships do not doubt, a
better has been established in lieu of it. Whoever now owns the unalienated
lands, the natives do not. 75 This better state of things, the higher place of the
strange God, was not only an inevitability, but also a necessity for the good of
the colony.76
69
70

71
72
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74
75
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Re Southern Rhodesia [1919] AC 211 at 217 (Lord Sumner).
'[King] Lobengula for his part was perturbed by the solicitations of the white
suitors, who crowded round him, bearing gifts, to the value of which he was
keenly alive, and pressing him for concessions, the nature of which he but dimly
understood. As for his people, they were uncomprehending but apprehensive
spectators.'Jn Re Southern Rhodesia [1919] AC 211 at 217 (Lord Sumner).
Said (1994), p 9.
In Re Southern Rhodesia [1919] AC 211 at 234 (Lord Sumner).
In Re SouthernRhodesia [1919] AC 211 at 214-15 (Lord Sumner).
In Re Southern Rhodesia[1919] AC 211 at 233-34 (Lord Sumner).
In Re Southern Rhodesia [1919] AC 211 at 235 (Lord Sumner).
The strange God is used in Marx's discussion of the development of capitalism in
Europe: see Karl Marx, Capital,vol 1 (trans B Fowkes, 1976), p 918 cited in
Kerruish (2002), p 271. See also Godden (2003), pp 61-64.
In
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Relating to Lagos, Amodu Tijani was perhaps the most important of the
Privy Council's decisions on native title, laying down the principle that native
land rights which pre-dated colonisation were to be recognised by the British
administration. The question in this case was of compensation to be paid to a
White Cap Chief for the compulsory acquisition of his land on Lagos by the
Government of Nigeriai 7 - Viscount Haldane, delivering the judgment of the
court, observed that, since cession, the radical title to Lagos was vested in the
Crown. He referred to the different forms of real property recognised around
the empire, from 'Indian title' in Canada to life estates in Scotland to
communal title in India. None of these could be likened to the English notions
of estates and the fee simple; however, this would not preclude their
recognition by British courts. 78 Viscount Haldane's solution to the coexistence
of native and Crown rights was to hold that the Crown's radical title 'is
throughout qualified by the usufructuary rights of communities, rights which,
79
as the outcome of deliberatepolicy, have been respected and recognized'.
To establish the nature of these rights, the Privy Council relied on the
Report on Land Tenure in West Afi-ica by Chief Justice Rayner.80 He had
reported that land belonged to the community, the village or the family, but
never to the individual. All members of the owning group had an equal right to
the land; however, the chief or headman, or 'head of the family', was
considered the trustee holding the land for the use of the community or family.
While there were individual owners of land in Lagos, this was 'due to the
introduction of English ideas. But the native idea still has a firm hold on the
people, and in most cases, even in Lagos, land is held by the family.' Rights of
alienation were present in some cases; however, alienation could not occur
without the consent of the ownership group. 81
Reflecting on the historical narrative of the cession of Lagos as stated in
the earlier decision of Attorney-General of Southern Nigeria, Viscount
Haldane wrote that the 'rights of property of the inhabitants were to be fully
respected'. He again noted that, in the years prior to cession, Lagos had
become a centre of the slave trade, the suppression of which was the
imperative of the assertion of British control.82 A 'mere change in sovereignty
is not to be presumed as meant to disturb rights of private owners; and the
77

A8

79
80

Ultimately, the Privy Council decided that compensation was to be paid, on the
footing that the appellant was transferring to the Governor the full ownership of
the land in question as well as any title to receive rent or tribute.
Amodu Tifani [1921] 2 AC 399 at 403 (Viscount Haldane).
Amodu Tijani [1921] 2 AC 399 at 404 (Viscount Haldane) (author's emphasis).
This reliance was echoed in later decisions, including Sobhuza i1v Miller [1926]
AC 518 at 525 (Viscount Haldane) and Sutnnonu v Disu Raphael [1927] AC 881
at 884 (Viscount Haldane) ('Sunnionit').

81
82

Cited innAmodu Tijani [1921] 2 AC 399 at 404-5 (Viscount Haldane).
Viscount Haldane referred to a debate in the House of Commons in 1862 where
the Under Secretary for Foreign Affairs announced that the object of the British
government in entering Lagos was 'to suppress the slave trade and to introduce
orderly conditions': Amodu TUiani [1921] 2 AC 399 at 406-7 (Viscount Haldane).
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general terms of a cession are prima facie to be construed accordingly'. 83
Native title, as a usufructuary communal right,8 4 therefore survived the
colonisation of Lagos. The commercial implications of the colonisation of
Lagos were different to those of Southern Rhodesia. Rather than accumulating
wealth through mining, a use of the land requiring exclusive rights, in Lagos
the urban commerce of Empire could easily be facilitated even with native
control of many of the plots of land. The easiest manner of effecting this was
through indirect rule, and it was in Amodu Tyjani that the legal foundation for
indirect rule and the incorporation of native law and custom was laid.
The state of the law of native title on Lagos was thus settled. In
5
Sakariyavo Oshodi v Moriamo Dakolo,"
relying on Amodu Tijani and
Sunmonu, Viscount Dunedin summarised:
The paramount chief is the owner of the lands, but he is not the owner
in the sense in which owner is understood in this country. He has no fee
simple, but only a usufructuary title. He may have some individual
lands which he occupies himself, but as regards other lands they are
occupied for his household, i.e., before the abolition of slavery for his
slaves. These various occupiers have the right to remain and to transmit
their holdings to their offspring, but in the event of the family of an
occupier failing and becoming extinct, the chief has a right of
reversion.8 6
This interpretation was an effective way of devolving control over the
land to chiefly authority, enabling the chief to hold a form of underlying title
with usufructuary rights and rights of reversion.
In a 1924 case dealing with rights in India, Lord Dunedin held that,
whatever the manner of colonisation or legal acquisition of territory: 'Any
inhabitant of the territory can make good in the municipal courts established
by the new sovereign only such rights as the sovereign has, through his
officers, recognised. Such rights as he had under his predecessors avail him
nothing.' 87 At the same time, however, the courts would interpret the
recognition of rights according to one guiding principle: 'The courts will
assume that the British Crown intends that the rights of property of the
inhabitants are to be fully respected.' 88 So, we can now ask, what were the
native title rights recognised by the Privy Council? Native title was a
83
84

85
86

87

88

Amodu TUani [1921] 2 AC 399 at 407 (Viscount Haldane).
While the common form of title was communal and usufructuary, the nature of the
title would, it was held, be determined by a historical study of the relevant
community and their customs: Amodu Tyani [1921] 2 AC 399 at 403-4 (Viscount
Haldane).
[1930] AC 667 ('Sakariyawo Oshodi').
Sakariyawo Oshodi [1930] AC 667 at 668-69 (Viscount Dunedin).
Vajesingfi Joravarsigfiv Secretary of Statefor India (1924) LR 51 IA 357 at 360
(Lord Dunedin) cited in Hoani Te Heukez Tukino v Aotea District Maori Land
Board[1941] AC 308 at 324-25 (Viscount Simon LC).
Adeyinka Oyekan v MusendikluAdele [1957] 1WLR 876 at 880 (Lord Denning).
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usufructuary communal right, held as a burden on the crown's radical title. The
possibility of change was allowed for, however, and the rights could be
transformed into individual proprietary rights of a form recognisable to British
property law.89 Native title was not necessarily extinguished by a Crown grant
over the land, and was certainly not extinguished by a Crown grant which
purported to recognise native interests in the land.90 These legal doctrines
made little impact in Australia until the 1980s, when Eddie Mabo argued that
the native title of the Meriam people in the Torres Strait continued to exist as a
burden on the Crown's radical title.
Mabo and the Incorporation of the Land of Indirect Rule

In this section, I will discuss the judgments of Brennan, Deane and Gaudron JJ
in Mabo, noting their reliance on the concepts of native title outlined above in
the Privy Council decisions and exploring the manner in which they continue
to produce legal domination of Aboriginal people. Noel Pearson has described
native title as the 'recognition space between the common law and Aboriginal
law which [is] now afforded recognition in particular circumstances'. 9 1As Lisa
Strelein points out, however, native title is not simply the incorporation of
Aboriginal law into the common law; rather, it is a creature of the common
law. While it does have roots in a translation of Indigenous people's
relationships to land into terms comprehensible to the common law, native title
remains a creation of the Anglo-Australian courtroom,9 2 grounding a new form
of rule over Aboriginal people.
89

90

See Sakariymao Oshodi (dec) v Brimah Balogun and The Scottish Nigerian
Mortgage and Trust Company, Ltd [1936] 2 All ER 1632 ('Sakariymvo Oshodi

(dec)') where Lord Maugham noted that, in recent years. 'a custom has grown up
permitting the alienation of family lands with the general consent of the family'. In
such alienations, the character of the title was changed: the 'title so acquired by
these purchasers was an absolute one and that no reversion in favour of chief was
retained': at 1634.
Where a Crown grant apparently 'recognised' native interests in land, it would be
read down such that the native interests were undisturbed by the exercise of
Crown authority. In Sakal-riyanvo Oshodi. Viscount Dunedin discussed the practice
of the headman in charge of a part of a compound being granted that land by the
government, and concluded with the 'peculiar result' that 'grants given in such
circumstances were really only grants in trust, and indeed left the property exactly
as it was', therefore not extinguishing any native title rights: Sakariymvo Oshodi
[1930] AC 667 at 670 (Viscount Dunedin). This dispute dealt with the same Lagos
compound as that in Sakariyawo Oshodi (dec) and Idewu Inasa v Sakariyawo
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Oshodi [1934] AC 99.
Noel Pearson, 'Concept of Native Title at Common Law' in Northern and Central
Land Councils, Land Rights Past Present and Future, Proceedings of the
Conference on 20 Years ofLandRights (1996) 120 cited in Strelein (2001), p 98.

92

Strelein (200 1), p 115. The Native Title Act, s 223 and the High Court of Australia
in Western Australia -v Ward (2002) 213 CLR 1 have stated that native title is
neither a creature of common law nor one of statute, but is rather recognised by
common law. The court did acknowledge that this process of 'recognition' is an
active and transformative one. As was pointed out in Fejo: 'There is ... an
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It is worth noting that not only was the recognition of native title in
Australia based on judicial precedent from colonies of indirect rule, but that
the Murray Islands, the claim area in the Mabo case, were the site of a latenineteenth century Australian experiment in that very technique of colonial
administration. In 1878, HM Chester, the police magistrate on Thursday
Island, visited Murray Island and announced that he would support the
authority of a chief over the Meriam people, advising them to select someone
for this purpose. 93 The following year, when the Murray Islands were annexed
by the colony of Queensland, the chief was appointed as magistrate and given
10-12 policemen. This system of local administration was seen, within a few
years, as 'tyrannous' by the colonial state and its abolition was reported in
1882.94 The chief, described in 1885 as a 'benignant despot', remained in a

position of some authority,95 running a court and determining disputes between
residents of the islands into the early twentieth century.96
The colonisation of the Murray Islands was thus somewhat distinct from
the invasion and settlement of much of mainland Australia. Rather than
violently removing Indigenous people and cultures, the colonial state of
Queensland sought to govern the Meriam people through the continuing use of
a form of their customary law. Despite this emphasis on continuity, colonial
administrators were aware that their intervention caused some change in the
Murray Islands: the advent of chieftaincy was an explicit attempt to introduce
a form of despotism to the Indigenous people of the Torres Strait Islands and
enabled colonial control to be effected through indirect rule.

intersection of traditional laws and customs with the common law'. Identifying the
nature and location of that intersection requires careful attention to the content of

93
94
95
96

traditional law and custom and to the way in which rights and interests existing
under that regime find reflection in the statutory and common law. Western
Australia v Ward (2002) 213 CLR 1 at 92 (Gleeson CJ, Gaudron, Gummow and
Hayne JJ). To take the argument further and argue that the court merely recognises
in a non-interventionist way would be to efface the role of the courts in
determining the law. See above nn 42-43 and surrounding text.
Moynihan J, cited in Mabo (1992) 175 CLR I at 20 (Brennan J).
Mabo (1992) 175 CLR 1 at21 (Brennan J).
John Douglas, government Resident, Thursday Island, cited in Mabo (1992) 175

CLR 1 at 22 (Brennan J).
Mabo (1992) 175 CLR I at 22-25 (Brennan J). Authority in the early twentieth
century was clearly held by the Mamoose and his council, subject to oversight
from the State of Queensland. In 1909, JS Bruce, then Chief Protector of
Aboriginals in Queensland, reported that: 'Monthly meetings of the council were
held at the court house throughout the year, when the work of each month was
arranged for the carrying out of improvements and keeping the roads, wells,
villages, &c in proper condition. The Mamoose and councillors were very regular

in their attendance, and gave good assistance in connection with the work done.'
Annual Report of the Chief Protector of Aboriginals 1909, pp 16, 19-20 in Papers
of Bryan Keon-Cohen, National Library of Australia, MS 9518, Series 1, Volume
4, Doe 58.
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This history of indirect colonial rule continued at the level of discourse in
the Mabo decision. Indeed, one of its most striking elements is the manner in
which Brennan J begins his leading judgment:
The Murray Islands lie in the Torres Strait, at about 10°S. Latitude and
144°E. Longitude. They are the easternmost of the Eastern Islands of
the Strait. Their total land area is of the order of 9 square kilometres.
The biggest is Mer ... oval in shape about 2.79kms long and about 1.65
kms across ... 97

This invocation of cartography enables the exercise of mastery over
space.98 The land claimed is rendered entirely knowable by its geographical
description, a knowability which rejects difference and produces the
9
homogeneous empty space of the nation. Indigenous interpretations of the
Murray Islands are erased in favour of this imperial categorisation of place,
one which produces land as commodity.10
Immediately, Brennan J moves on from his mastery of space to mastery
of the people who inhabit it, through an anthropological study of the claimant
Meriam people.101 They are, he writes, 'a Melanesian people (perhaps an
integration of different groups) who probably came to the Murray Islands from
Papua New Guinea'.02 He quotes the findings of Moynihan J in the Supreme
Court of Queensland that:
Communal life based on group membership seems to have been the
predominant feature of life. Many of the activities of daily life were
social activities of a ceremonial or ritualistic nature. Behaviour was
regulated in the interest of the community by social pressures ...
Gardening was of the most profound importance to the inhabitants of
Murray Island at and prior to European contact ... It seems that before
European contact social cohesion was sought by the combined

operation of a number of factors. Children were inculcated from a very
early age with knowledge of their relationships in terms of social
groupings and what was expected of them by a constant pattern of
example, imitation and repetition with reinforcing behaviour. It was part
of their environment - the way in which they lived ... Sorcery, magic

97
98
99

Mabo (1992) 175 CLR 1 at 16 (Brennan J).
See Tuathail (1996), pp 6-7.
See Bhabha (1994), pp 139-70. See also Alexander Reilly, who writes on the
tendency to recolonise Indigenous spaces through 'reducing them to a singular,
unambiguous discourse known to the law': Reilly (2003), p 1.

1(0

This erasure is made possible through the tide of history. See below n 124 and
surrounding text.

101 See Wolfe (1999); Thomas (1994).
102 Mabo (1992) 175 CLR 1 at 17 (Brennan J).
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and taboo were obviously important cohesive factors and a source of
sanction.103
The Meriam people are thus written as people 'regulated more by custom
rather than by law', as people with a total lack of agency or capacity for
independent thought. 10 4 Totally knowable, they are encapsulated in the
discourse of anthropology. Brennan J thus begins perhaps the most significant
judgment purportedly in favour of Aboriginal rights with an exercise in
discursive domination over Indigenous people.
The Mabo case had come to the High Court arguably as a challenge to the
very foundations of settler Australia. In presenting a new historical narrative,
one which included Indigenous communities, the foundational myth of terra
nullius was inevitably called into question.10 5 How, in such circumstances,
could Australia have a legal foundation? Peter Fitzpatrick writes that the
'enduring achievement of Mabo' was its confining of the issues to questions of
beneficial title.'0 6 By explicitly refusing to deal with the implications of
settlement of an inhabited colony, the High Court left Australia's legal
foundations unexamined.10 7 As Lee Godden writes, even as law legitimates the
acquisition of sovereignty, the 'authority and grounding of sovereign force
remain mystical'.108 From this mystery comes the authority of sovereignty and
law: the focus on authority rather than origin disables any critique or challenge
and intemalises it within the liberal legality of the Australian nation-state.10 9
This containment complements the contradictory yet simultaneous
recognition and denial of difference described above, which is, as Bhabha has

"103
104

Cited in Mabo (1992) 175 CLR 1 at 17-18 (Brennan J).
Mabo (1992) 175 CLR 1 at 18 (Brennan J). The trapping of Indigenous people

107

within a world of custom is a familiar colonial trope. Nicholas Dirks has shown
how, in British India, the idea of custom functioned to create a world in which
agency and individuals did not exist, where the 'natives' blindly followed a
customary law which did not allow them scope for agency and free subjectivity. In
this sense, he writes, custom became a trope for 'a society which was outside of
history and devoid of individuals': Dirks (1997), pp 201, 203. Similarly, Lata
Mani's study of the production of discourse around the practice of sati reveals a
colonial assumption of widows' blind adherence to custom embodied in
Brahmanic scripture where ultimately 'all colonial subjects, male and female, are
portrayed as finally subordinate to religion': Mani (1986), pp WS 32, WS 36.
See generally Godden (1997) for a discussion of the difficulty of dealing with new
historical narratives at the level of common law. See also Genovese (2003) and
Reilly and Genovese (2004), where the authors explore the tension between
history and law in the use and appropriation of historical narratives in legal
judgments.
Fitzpatrick (2002), p 248.
The court wrote that Australia's sovereignty was non-justiciable in municipal
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courts: Mabo (1992) 175 CLR 1 at 31-34 (Brennan J). Gerry Simpson has
described the resultant doctrinal inconsistency: Simpson (1993), p 197.
Godden (2003), p 62.
See generally Beard and Pahuja (2003).
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suggested, a part of the making of 'the people' - the modem, homogeneous
national community, made real in relation to its external other. The 'people'
are signified as a prior historical presence, the object of pedagogy, while0 also
narrated as timeless and ever contemporary, the subject of performance." The
introduction of an internal 'other' - Indigenous people in Australia confronts the nationalist imaginary with the implication of an internal split
signifying heterogeneity. What emerges is the 'contest of narrative authority
between the pedagogical and the performative'."' The problem, therefore, is
one of internal otherness; the otherness of the 'people-as-one' destabilises the
nation. In the 'recognition' of native title over timeless Cartesian space, the
indigeneity of the holders of native title and any potential for the articulation of
radical difference is effaced." 2 At the same time, however, the native title
rights possessed by Indigenous people are racialised as fundamentally inferior
rights, susceptible to extinguishment whenever they are
to white property
3
inconsistent."
One of the features of Brennan J's judgment, as well as those of Deane
and Gaudron JJ, was the continual reference and debt to imperial, as well as
international, law.1 4 Queensland, as defendant, had based its argument on the
decision in In re Southern Rhodesia, claiming that the Indigenous inhabitants
of Australia were 'so low in the scale of social organization' as to be bereft of
recognisable property rights.1 5 The court, however, rejected this approach as6
contrary to modem standards of human rights and anti-discrimination."1

"no Bhabha (1998), pp 145-47.
"'.Bhabha (1998), p 148.
It should, of course, be noted that the challenge posed by Indigenous people to the
nation is not simply a result of difference, but of their very indigeneity. This is not
only a problem of a heterogeneous people but also a problem of origins, where
Indigenous people stand to question the origins of the authority of the settler
colonial state. See Barthes (1972), who suggests that the 'myth of the human
community' serves to 'suppress the determining weight of History: we are held
back at the surface of an identity.' pp 100-01.
"13 The High Court has held that native title rights are extinguished to the extent that
they are inconsistent with right granted by the settler state: 'where, pursuant to
statute, be it Commonwealth, State or Territory, there has been a grant of rights to
third parties, the question is whether the rights are inconsistent with the alleged
native title rights and interests. That is an objective inquiry which requires
identification of and comparison between the two sets of rights.' Western
Australia v Ward (2002) 213 CLR I at 89 (Gleeson CJ. Gaudron, Gummow and
Hayne JJ).
"14 Mabo (1992) 175 CLR I at 61 (Brennan J); 82-86 (Deane and Gaudron JJ).
"11-J
Mabo (1992) 175 CLR I at 39 (Brennan J). The state of Queensland went on to
argue that it held the right to drive the Murray Islanders into the sea: 'Gaudron J:
Does it follow from what you have said, Mr Solicitor, that at any time from the
time of annexation the native population could have lawfully been driven into the
Mabo v Queensland, Transcript of
sea?' Mr Davies: It does, Your Honour.' See
2 80
.
Proceedings, High Court, 28-31/5/1991. p
116 A•Aabo (1992) 175 CLR I at 41-42 (Brennan J).
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Rather, the approach taken in Amodu Tyani was relied upon to use native 7law
and custom to animate a native title which persisted through colonisation.1
While the court was not free to adopt rules that accord with contemporary
notions of justice and human rights if their adoption would 'fracture the
skeleton of principle which give the body of our law its shape and internal
consistency', this body of the law/nation was sufficiently robust to assume the
'burden' of native title without fracture or break. Having rejected the notion
at settlement, the court
that Australia was terra nullius - uninhabited'recognised' native title. This title, Brennan J wrote in his oft-quoted passage:
has its origin in and is given its content by the traditional laws and the
traditional customs observed by the indigenous inhabitants of a
territory. The nature and incidents of native title must be8 ascertained as
a matter of fact by reference to those laws and customs)I
The national body thus expanded to include what he considered to be the
traditional laws and customs of the Indigenous people."19
The rejection of the approach in In re Southern Rhodesia in favour of that
taken in A-modu Tyjani was not a complete rejection. Nor could it be, for
Australia is, as Rhodesia in a sense was, a settler colony, animated by a logic
of elimination which always moves towards, though never arrives at, the total
annihilation of Indigenous people.12 0 This logic is poetically expressed by
Brennan J as the 'tide of history', which washes away 'any real observance of
traditional customs', causing the disappearance of the 'foundation of native
title',121 echoing the inevitable and seemingly peaceful establishment of a new
and better state of things described by Lord Sumner in In re Southern
Rhodesia.22 These apparently benign processes mask the extreme violence,
both physical and epistemic, that accompanied the invasion and settlement of
Australia. The imagined tide of history has a momentum of its own; the
law, a natural process which erased Indigenous
settlement of Australia outran
23
people from the landscape.'
7 Mabo (1992) 175 CLR 1 at 85-86 (Deane and Gaudron JJ).
118 Mabo (1992) 175 CLR 1 at 58 (Brennan J). Native title is now defined as 'the
rights and interests ... possessed under the traditional laws acknowledged, and the
traditional customs observed, by' the claimant Aboriginal or Torres Strait Islander
people: Native Title Act 1993 (Cth), s 223(1). Replicating a common element of
indirect rule, customs considered repugnant will not be recognised by the courts:
Mabo (1992) 175 CLR 1 at 61 (Brennan J); see also Mamdani (2004), p 116.
The corporeal metaphors so often used by Brennan J emphasise the importance of
119
avoiding a break or rupture, or an over-burdening. While indigeneity can be
included within the national/legal body, it cannot carve the body up.
120
See generally Wolfe (1994); Povinelli (1997).
Mabo (1992) 175 CLR I at 59 (Brennan J).
121
See above n 75 and surrounding text.
122
Godden (2003), p 75. Godden writes of the translation of native title as practices
123
'which do not significantly alter land and waters', leaving the land in a 'natural
state' - the native rights to and uses of land can thus be easily washed away by
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In the 'tide of history', native title carries the seeds of its own destruction.
The narrow conceptualisation of qualification for native title renders those
Indigenous people who have changed since invasion insufficiently Indigenous
for their special place in the Australian national imaginary. Native title does,
therefore, make the same demands on Indigenous Australian claimants as did
indirect rule, maintaining a distinction between 'detribalised natives' and those
in a position apparently untouched by colonial contact. As Godden puts it, law
'requires a material manifestation of the noble savage'.124 Only a 'proper
native' can qualify for native title. This threshold test mirrors the divide
inherent to indirect rule: detribalised, capitalist or proletarian natives are
excluded. The proper bearer of native title is the non-urban subject (not
citizen).
These demands can best be seen in the determination of the Yorta Yorta
case. The High Court held that traditional (native title) rights must have existed
prior to the assertion of British sovereignty over the land, and that the system
of Indigenous organisation from which those rights are derived must have 'had
a continuous existence and vitality since sovereignty. If that normative system
has not existed throughout that period, the rights and interests which owe their
existence to that system will have ceased to exist."25 The Yorta Yorta as a
society, having been judged to have 'ceased to exist' at some point in the past
two centuries before being revived in recent years, has lost its rights as its laws
and customs are 'not laws and customs which can ... be properly described as
being the existing laws and customs of the earlier society'.126 The reading of
traditional as necessitating only a minimal amount of change through colonial
contact casts the overwhelming majority of Aboriginal people as outside the
bounds of native title: in the language of indirect rule of the 1920s, they have
been 'detribalised' and their system of laws and customs cannot be recognised
by the settler state.127

124
125

126

127

the tide of history; having made no mark, they leave no mark: at 79. Marcia
Langton has similarly argued that the idea that Aboriginal people lived in a
wilderness has extended and done the work of the now discredited terra nullius:
Langton (1995), pp 16-18.
Godden (2003), p 71.
Yorta Yorta v Victoria (2002) 214 CLR 422 at 444-45 (Gleeson CJ, Gummow and
Hayne JJ).
Yorta Yorta v Victoria (2002) 214 CLR 422 at 446 (Gleeson CJ, Gummow and
Hayne JJ). Here we can see the playing out of what William MacNeil described as
the original intention of native title: 'native title was never intended to secure in
perpetuity indigenous land claims, but rather to accommodate them, temporarily,
with those of the coloniser's white settlers'. See MacNeil (2004), p 39.
Mandy Paul and Geoffrey Gray (2002) write on the influence of the historical and
anthropological idea that 'Aboriginal people in the south ("settled" Australia) have
lost their culture, washed away by the tide of history'. See also Ritter (2002). This
legal position has been destabilised in a recent decision of the Federal Court of
Australia relating to the Noongar people's native title claim over an area including
the Perth metropolitan area. In this case, Wilcox J stated: 'There is no doubt that
enormous forces have assailed Noongar society since 1829, making it impossible

SILvERsTaIN. THE RULE OFNATIVE DRTE

77

Native title can thus be seen as not only land rights for the few Indigenous
people able to successfully claim them, but also as the introduction of a form
of indirect rule over those people and their communities. In relying on a
doctrine crafted to provide the legal basis for indirect rule, it is not only the
structural political arrangements which have been imported from the interwar
British empire, but also the complete mastery of indigeneity by settler
institutions. Brennan J's use of imperial cartography and anthropology render
the indigene entirely knowable, and his position of omniscience, are put into
restrictive and oppressive practice with the rejection of those Indigenous
people whose rights have been washed away by the tide of history. This
continuation of epistemic domination of Aboriginal people takes a new form in
the settler colony: the logic of elimination is accompanied by a reified, entirely
known and contained Indigenous presence.
Conclusion
The process of responding to Indigenous legal claims through the
implementation of new techniques of domination is well described by Eudaily,
who writes of Indigenous challenges to neoliberalism being read and
responded to as objects of problem-solving rather than agents of
problematisation.1 28 The liberal multicultural imaginary, which allows only for
adjustment of state apparatuses through the accommodation of Indigenous
institutions, effaces the extent to which such institutions are, within actually
existing Indigenous communities, a radical challenge to the state through their
fundamental alterity. 129 This is what we see in the adoption of principles of
indirect rule as a response to the Indigenous challenge to sovereignty and
property contained within the doctrine of native title.

128

129

for many of the traditional laws and customs to be maintained. However, when I
come back to the test stated in Yorta Yorta, and ask myself whether the normative
system revealed by the evidence is "the normative system of the society which
came under a new sovereign order" in 1829, or "a normative system rooted in
some other, different society", there can only be one answer. The current
normative system is that of the Noongar society that existed in 1829, and which
continues to be a body united, amongst other ways, by its acknowledgement and
observance of some of its traditional laws and customs. It is a normative system
much affected by European settlement; but it is not a normative system of a new,
different society." Bennell v Western Australia (2006) 153 FCR 120 at 319
(Wilcox J). This judgment did not deal with the issues of extinguishment which
will almost certainly confirm that the bulk of native title rights have been lost by
the Noongar people; however, the finding that a traditional community still exists
in an urban area, having experienced social, cultural and economic change,
represents a break with past understandings of the proper bearer of native title
rights. It is still too early to claim this as a significant shift, as an appeal before a
Full Bench of the Federal Court of Australia was heard in April 2007 and, at the
time of writing, the court has reserved its decision: Hughston (2007), para 3.
Eudaily (2004), pp 24-25.
Povinelli (1998), pp 85-87.
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Indirect rule has been used around the British Empire as part of a broader
pedagogical project culminating at a legal level in the League of Nations
Mandate System.130 It removed the need for a traditional empire, rather
producing and developing forms of native government which could, while
largely independent of formal metropolitan control, serve metropolitan
interests. This was the ultimate outcome of the dual mandate - the natives
could be educated to exploit their own resources for metropolitan benefit. The
case of native title in a settler colony seems at first glance superfluous, given
that the object of settler colonialism is the land, necessitating the removal of
indigenous people rather than the exploitation of their labour. While this
indirect rule functions, in part, to contain indigenous challenges to settler
nationhood through an attack on state legitimacy, this is only one side of the
coin. The other is the containment of the decidedly non-modern, nonbourgeois, indigenous subjects brought into national focus as the recipients of
native title rights. Introducing indirect rule into Australia can make sense as a
liberal project of benevolence, aiming at a sort of bourgeois modernising of
those Indigenous communities least affected by the invasion of Australia. The
rights for Indigenous people provided by the native title regime carry an
important function of assimilation, situating native title firmly within the
discursive and political boundaries of settler colonialism. It is not only the
mechanism of its extinguishment that is embedded in the 'recognition' of
native title, but also the incorporation of Indigenous ways of knowing and their
translation into manageable forms of local governance. The logic of
elimination is not only left undisturbed by the advent of native title, it is further
animated, extending the colonial reach further than before.
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