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Focussing on the Margins of Rights: Human Rights through the
Lens of Critical Race Theory
Tracey Banivanua-Mar

rhe conceptual potency of the language of human rights stems
from their definitively inalienable, constant. and universal nature, As
~uman rights they appear as real as humanity, as ageless as human
:>ppressions, and form a foundational rock upon which discrete
:ommunities of the oppressed the world over can find common
ground. But conceptual power is arguably where the potency of
human rights ends. Sixty years after the dawn of their age, a gulf
still exists between the human rights language to which the world
subscribes, and the conditions that are sanctioned. In the current
climate, when quests for asylum from persecution and oppression are
being met with closed borders and shrinking migration zones, and
when socio-economic divides around the world are deepening along
old social fault lines such as those of race, coloniser and colonised,
or along lines of gender, the gulf between aspirations and reality is
widening. Human rights, it seems, do not and never did, exist. After
all, they were not 'discovered' in 1945 by the United Nations, but
were agreed upon as the aspirations for the future by a eurocentric
world reeling from the horrors of a second world war. Nevertheless,
these aspirations were subsequently agreed upon and added to by
the growing community of nations that proliferated during the era of
decolonisation, and were adopted widely as an empowering language
offering solidarity to discrete conditions of op·pression.
At face value, the harshest critique we could make of the modern
human rights framework is that it consists merely of a passive and
aspirational language. But I would argue further that human rights,
is a discourse rather than a language, and it shapes the world it
describes. This discourse has historical roots in the political tradition
of liberalism, and has inherited many of that tradition's limitations.
It is true that at the level of the United Nations the discourse of
human rights has been diversified to relate specifically to the rights
of women, Indigenous peoples', people with disabilities, or children,
so as to address the distinct conditions of oppression of those on the
margins of rights. However, as the recently passed Victorian Charter of
Human Rights and Responsibilities (2006) attests, it is still the rights
of liberalism, or civil and political rights that are privileged in many
human rights mechanisms as so-called first generation rights. Group
rights, the rights of minorities, economic rights or environmental
rights on the other hand tend to remain the aspirational 'secondary'
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and 'tertiary' rights, despite being at least equal in importance for the
world's most marginalised. For this reason a critique of liberalism,
and of that political tradition that privileged civil and political rights
from 1945 to the present, is important. As is argued below, not only
is it an oversight for civil and political rights to be privileged human
rights. In addition, the tradition from which the primacy of civil and
political rights stems, is one that was an oppressive and imperialistic
force in its own right.
There exists already an enormous body of criticism, analysis and
evaluation of the limitations and strengths of the modern human rights
system. This article does not propose to further evaluate the nature
of rights, but instead will use a critical body of thought. ordinarily
deployed in the analysis of racism in the United States (US), to view
human rights in historical perspective. Critical Race Theory (CRT) has
an application beyond race and racism, to the analysis of the potential
of rights discourses, including those of human rights, to entrench social
divides and oppression. ' This article argues that this scholarship can
advance debates over the universalism or imperialism of human rights,
because it adopts a fundamentally different approach to oppression. To
this end, we will begin with an historical unpacking of the conceptual
foundations of human rights, and their evolution from liberal political
traditions. We explore in particular the historical partiality of central
ideals of universality on the one hand, and humanity on the other.
It is arguably a mainstay of the liberal tradition that equality and
impartiality has been premised on the partial criteria of eligibility (to
say citizenship or the family of humanity). It is in this context that
a critical theory like that of CRT. which evaluates the discourses and
practices that limit equality, is particularly useful. In the second part of
the article, we explore the perspectives that CRT offers to more general
critiques of liberalism, oppression, and the usefulness of rights-based
models for combating oppression. In part three we tentatively consider
the application of these insights to a human rights and Australian
context. What I want to argue, is that through the lens of CRT we
can see that the seductive and powerful notion that human rights are
universal and timeless irrespective of the specific natures of oppression
and the oppressed, is also its greatest weakness.

Human rights and the limits of liberal
universalism
When the United Nations (UN) embarked on the age of human
rights in the aftermath of World War II, it was with a vision of a
world of individuals who recognised in themselves, and others, a set
of inherent, timeless, and inalienable rights. Inspired to act against
the nightmare world of not just war and genocide in Europe, but of
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Stalinism. colonialism and the worst ravages of the Great Depression
the UN drafted the Universal Declaration of Human Rights (UNDHR).
The UNDHR declared a vision of people irrespective of ·race. colour.
sex. language. religion ... or other status' (Article 2) being free citizens
whose humanity owed them the right to life. liberty. marriage and
family. nationality. political involvement and equal identity before the
law. Human beings thereafter had a recognised and universal right to
be free from slavery and servitude. torture and inhumane treatment.
and arbitrary arrest; and should be free to move around. to seek asylum
from persecution. to own property. and to think. worship. express
an opinion. and assemble or associate with political or trade union
organisations. Everyone. everywhere had the right to expect social
security: to work for just remuneration: to expect rest. leisure and
privacy: an adequate standard of living. the care of mothers. children.
the unemployed. sick. disabled. aged and widowed: and access to a
free education for the full development of the human personality. A
world where the social and international order in which the freedoms
of the Declaration could be fully realised. was from 1945 declared a
fundamental human entitlement.
The UNDHR's lofty aspirations for a new world order was the blueprint for an international legal framework that emerged subsequently
in various declarations. conventions. charters and treaties. These
mechanisms served to gently correct and refine the UNDHR's
sometimes overly simplistic and universalist claims. Although in
need of refinement. it is difficult to fault the Declaration's sentiments.
Who could quibble with the aspiration that human beings are born
innocent and free. and in possession of the right to a universal and
reasonable opportunity7 At the same time however. the Declaration
was not a neutral encapsulation of facts but rather was constructed
out of the context of its times. the knowledge and understanding
of past atrocities. and the dominant values and epistemologies of
those that made up the UN General Assembly (Campbell. 1999:
Robertson. 1999).
In 1945 most of the world's people were still represented at the
UN by their colonial rulers in western Europe. and most of these
representatives came from amongst their countries' elite. The values
that underpinned their declarations of rights therefore reflected
particular. not universal values 2 This particularity is exemplified in
what the Declaration assumes to be natural. Human beings. for
example. are naturally 'endowed with reason and conscience' (Article
2). and the nuclear family 'is the natural and fundamental group unit
of society' (Article 16). While the Declaration constantly declares its
applicability irrespective of human difference. the model of humanity
used is frequently revealed throughout to be an individual citizen in
the public realm. in a society where the nation state and the Rule
of Law is 'his' fundamental protection against atrocity (Article II).
Whether or not these are correct statements about humanity derives
from social rather than natural truths. In 1945 it derived from a deeply
liberal democratic political tradition. and a literally eurocentric world
where Europe still had political and social hegemony in most parts of
the globe.· So too. in a reflection of international Cold War tensions
between the so-called First. Second and Third worlds. human rights
were themselves not equal. Civil and political. or first generation
rights such as the freedoms of speech. political persuasion. religious
affiliation and so on. had primacy over social. cultural and economic.
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or second generation rights to such things as shelter. a living wage. or
health care. Group. identity and special interest rights of the world's
political and social minorities (including half the world's population
- women). or third generation rights. came last (Morris. 2006: Peter
& Wolper. 1995). Moreover. in this framework rights took precedence
over obligations. the public sphere presided over the private. and the
individual presided over the collective.
Critiques of human rights drawn from culturally relativist critiques have
a point in arguing that the intellectual foundations of modern human
rights discourses. particularly first generation rights. were specific to
the intellectual tradition of western Europe. This should however.
be taken as an historical. political and intellectual positioning of the
human rights framework. While cultural relativist critiques of human
rights alert us to the dangers of moral imperialism. the occasional
engagement in essentialism does little to make visible the political.
economic. and social processes by which the European moral world
was to dominate the international scene (An-Nai·m. 1992). At its
worst. cultural relativism is ahistorical and apolitical. being more
concerned with competing moralities than with justice or oppression.
and has done little more than set up contests between generic
cultural values (usually Western. Asian or Muslim). This critiquing
of universality solely from the perspective of cultural difference fails
to prioritise oppression. poverty. and power by relativising it. At their
most productive. however. relativist critiques of the universality of
human rights have generated debate. and contributed to the refinement
of human rights mechanisms. 3 For example. the African Charter of
Human Rights emphasises the collective over the individual and
encompasses culturally and historically appropriate conditions: and the
yet to be adopted UN Draft Declaration on the Rights of Indigenous
Peoples addresses the historically relevant forms of oppression which
Indigenous peoples have faced. Incorporating second and third
generation rights. such frameworks are continually diversifying the
international rights framework (Heijden & Tahzib-Lie. 1998).
Despite thes'e gains. cultural relativist critiques. and the more
expansive understandings of second and third generation rights have
ultimately not overcome the privileged position of first generation
rights. Like the recently adopted Victorian Charter of Human Rights
and Responsibilities. the enshrinement of international human rights
standards still prioritises civil and political rights at the national or
institutional level. This prioritisation deepens the rights gap into which
minority and non-elite interests have historically fallen. This gap is
bordered on one side by the limits of universality and expressive
aspirations for equa'lity of treatment for all. and on the other by the
realities of unchanged and ongoing oppression that is silenced by
its marginality. In this situation. in order to be oppressive. states
and governments need only be indifferent. Under such conditions
oppression has proliferated.
In the age of human rights. atrocities against humanity. genocide.
torture and unjust wars have proliferated. and in open defiance of
international standards. Governments have been either active in their
defiance. challenging the UN to action. or have simply passively
refused to do anything more than remove explicitly discriminatory
legislation despite perpetuated and entrenched oppression. In Australia.
race relations in particular. are a case in point. Most Australian
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citizens have arguably had amongst the most ready access in the
world to fundamental human rights, and since the 1967 constitutional
referendum, Australian citizenship has not been constitutionally limited
on the basis of race (Dutton, 2002). Yet amidst Australia's now colourblind legal context, systemic inequality is arguably as entrenched as
ever. The people on the margins of rights in Australia are those that
have been historically excluded from the privileges of citizenship,
particularly Indigenous peoples and those excluded on the basis of
race. In addition, as disproportionate incarceration figures. recent
flirtations with mandatory sentencing in the Northern Territory and
Western Australia, or the Hindmarsh Island High Court challenge have
indicated, the legal apparatus in Australia remains primed to perpetuate
and intensify inequality.4 All this, it should be said, without breaching
the paradigms of liberalism's ideals of impartiality of treatment and
the Rule of Law. In the absence of explicit and singular expressions
of intent to oppress (such as through segregationist or race-based
legislation), approaches to combating oppression through the granting
of freedoms and civil and political equality have proven to have limited
efficacy in alleviating entrenched oppression.
As has been the case in Australia, liberal discourses such as those
which privilege first generation rights. tend to position oppression as
being contrary to the liberal ideal. Oppression is approached as an
aberration that is committed by bad people, bad laws, or bad states
who actively engage in oppressive and discriminatory behaviour. The
panacea for this kind of oppression of course has been the granting
of freedoms, equality, and impartial and universal rights (Sandel,
1981). Given the entrenchment of inequality in the post-civil rights
and post-decolonisation era, however, the challenge for the pursuit of
human rights perhaps should not be that all people have the right to
be equal. It should be that all peoples are made not equal. The liberal
tradition, however, which counters oppression by passively delivering
or opening up access to privileges and freedoms, has little capacity
to combat oppression that is structured and permanent. leading not
to impartial equality, but to the compounding impact of universal
indifference. This therefore begs the question of whether oppression
is in fact something that is external to liberal ideals, or internal.
The misfit between liberal ideals of human rights on the one hand,
with its inclusionary ideals of equality: and the reality of ongoing
marginalisation on the basis of race, wealth, gender, ability and so
on, on the other, is not a breach of liberalism. It is the by-product
of its founding principles. Historically, the need to limit. privilege
and exclude has been central to liberalism's ideals of universalism,
rights, and equality. The intellectual predecessors to the UNDHR,
such as various eighteenth-century declarations of independence and
the Rights of Man, came from the same minds and discourses that
sanctioned slavery, colonialism, and a host of exclusionary civil and
political conditions such as the propertied and gendered franchise
(Laski, 1936: Hulme, 1986: Hall, 1992). But this was no mere paradox.
As Uday Mehta has put it. not only have liberal theory and history been
'ships passing in the night', but the exclusionary impulse of liberalism
is a necessary outcome of liberal practices (Mehta, 1997:60).
While equality, impartiality and universalism might be absolute
categories, as Mehta has argued, the paradigms of humanity have
endlessly shifted and are readily limited by circulating discourses and
practices that dehumanise. Racial hierarchies, discourses of savagery,
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notions of the inequality between sexes, and social restrictions on
people's access to power and privilege have all effectively dehumanised
people over time and to varying degrees. This anthropology of human
nature has historically provided liberal theorists with the means to
exclude children, women, slaves, indigenous people, criminals, and
any other social group whose lack of access to privileges was deemed
necessary and natural. Liberalism's inclusionary ideals therefore
exclude not as a mistake or contradiction, but as a matter of course.
Exclusion lies at the 'theoretical core' of liberalism, for the ideals of
universal equality and impartial access to power and privilege needed
to be tempered in the socially unequal worlds from which they came
(Mehta, 1997:61).
While dehumanising discourses continue to proliferate today, the
effective disqualification of groups of people from the status of being
fully deserving of rights has also proven ambiguous. The criteria are
often hidden and unspoken and are constituted by the elusive 'norm'.
For this reason, the application of conceptual tools that illuminate
the centre, and re-conceptualise oppression as more than a series of
aberrations and bad acts, and as the systemic means by which peoples
are kept on the margins, is useful. Where cultural relativism focuses
on difference, and affirmative action and civil rights discourses focus
on the right of those on the margins to be part of the central majority,
Critical Race theorists focus on the invisible centre, seeking to make
normative social structures and values visible. These theorists have also
been adept at challenging the procedural and structural mechanisms
- such as the law - that support privilege, and caricature oppression as
aberrant and singular rather than normal and structural. Finally, Critical
Race theorists have mounted insightful attacks on the notion that
rights are the timeless basis for countering oppression, and highlight
instead their oppressive potential. Such a viewing perspective in the
context of the limited success of the era of human rights may yet
prove a powerful and practical critique.

Critical race'theory: making privilege
visible
Critical Race Theory has intellectual origins in legal studies, and
social origins in post civil rights activism of the U.S. which sought a
substantive deliverance of the promises of the civil rights era (Delgado
& Stefancic, 2001). As legal scholars, Critical Race theorists, have
built on the principle of legal indeterminacy, or the notion that the
law is socially constructed and not an objective and impartial arbiter
of justice (Nunn, 1997: Bell, 1980). For Critical Race theorists, the
law, and the structures it buttresses, is little more than an historically
constructed codification of social power, values and morality. A proudly
activist-inspired collection of scholars, Critical Race theorists seek to
identify and destabalise those structures that have been naturalised
and normalised, and which compound social inequality (Peller, 1990;
Butler, 2000). In their observation of the operation of un-noticed power
relations, Critical Race theorists borrow heavily from the insights of
feminist analyses of power, and race formation scholarship which has
marked out the historical evolution of the ideology of race (Kingdom,
1991; Wing, 2000; Guillaumin, 1995). This scholarship has therefore
evolved into a critique not just of the racist operation of the law, but
more broadly of the invisible operation and continuity of privilege
and oppression. This is particularly relevant in the U.S. and Australia,
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where in the post civil rights era. oppression is no longer so explicit
as to be crystallised in dedicated legislation. CRT therefore makes
two key contributions to our understandings of the weakenesses and
strengths of rights discourses. Firstly CRT's foundational concepts. of
which I will discuss three. re-frame oppression as an integrated and
socially normalised process and structure. Secondly. in moving away
from a view of oppression as a series of aberrations and events that
are correctible through the recognition of rights and the outlawing of
discrimination. CRT scholars have developed a healthy wariness of
rights discourses as the panacea for oppression.
The first foundational concept of CRT that is significant for our
purposes. is their claim that racism and oppression is the normative
basis for American (and through comparison. Australian) society.
As Kimberle Crenshaw. Cheryl Harris and others have argued. the
U.S. represents a social system built on the dispossession of Native
Americans and appropriation of their land: the enslavement of Africans
to make that land profitable: and an overarching ideology that explained
inequality through racial determinism (Crenshaw. 1998: Harris. 1993).
Race is therefore historically. and legally. imbued in American society.
and forms the basis of notions of property. social order. wealth and
identity. As such the normative citizen was fashioned on the interests
of a defensively white. public (usually male) individual. In the context
of a segregated and racially stratified society. citizenship rights were
essentially privileges bestowed upon the legally defined status of
being white. and in a myriad of cases that built on legal precedent.
whiteness became entrenched ,itera"Y as property and privilege (HaneyLopez. 1996: Roedigger. 1999). Racial stratification: racial privilege:
and race-based access to rights. freedoms and protection under the
law. were therefore historically embedded in the social. economic and
legal fibres of American society. Racism is therefore not an aberration.
but is normal. Everyday in every way. all Americans experience it.
from the privileged access to freedoms that some expect (such as
not being suspicious in an expensive car or neighbourhood because
of your skin colour: not being stopped by airport security because of
you fit a racial profile: or representing only yourself. rather than your
race. when you succeed or fail). to the limited access and freedoms
of others (Ford. 1992: Frankenberg. 1993: Roedigger. 1999). This reframing of oppression as normative has implications in a human rights
context. particularly with relation to the role of privileged majorities
in the permanence of oppression.
The second element of CRT that is of interest here is the concept
of interest convergence. If racism is normal. it is also constructive
and deterministic. and delivers not just oppression. but also privilege
(Wildman et. al.. 1996: Bell. 1992. 1993). Principal theorists like
Derrick Bell have argued that it therefore stands to reason that most
people have an interest in a lack of substantive change. for their own
interests lie with the privilege conferred on them by the ongoing
operation of racism or oppression. The examples Bell and others have
used are numerous. and range from the normative basis of 10 tests:
to notions of merit in job applications or school exams: or even the
criteria for successful credit applications that all deliver advantages to
those who have merit. But merit. like normality. in a society so deeply
imbued with racial oppression is never neutral. Rather. being based
in ·normality'. it privileges the average white American experience
(Taibi. 1995: Ford. 1992: Peller. 1990). Using the metaphor of a well.
Bell argued further in his landmark study Faces at the Bottom of the
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Well. that conditional privileges conferred on those at the top of the
well. militated against the social justice ethic of lifting while climbing
(Bell. 1992). The point is that in combating disadvantage. racial or
otherwise. there must be a fundamental recognition that the privileged
have a stake in the oppression of those who are marginal. Rights.
which rely on the majority for their enforcement and enshrinement.
therefore remain deeply vulnerable to the will. good or otherwise. of
the privileged majority.

The third foundation stone of Critical Race theory is one that comes
both first and last. That is. the premise and conclusion that race is
a social construct. It is now widely acknowledged that race. racial
difference and racial hierarchies are the product of social thought and
relations. As Richard Delgado and Jean Stefancic put it so succinctly.
'races are categories that society invents. manipulates. or retires when
convenient'. and colour. physique and hair or skin texture have simply
been the historically convenient means of symbolising and later
determining social relations (2001 :7). While it is not a revelation to
say that race is socially constructed. the insights of CRT highlight
this construction as constant and in the interests of maintaining
and masking systems of social privilege and oppression. The social
constructed ness of race. and the racial constructed ness of society are
interwoven analyses that point us to the crucial point: rather than
being the product of a few extremists. racial disadvantage. like race
itself. is structurally nomalised and constant.
For the purposes of this article. the question remains of how CRT
relates to a critique of human rights discourse beyond an exclusive
focus on racial discrimination? One of the clear limitations of CRT is
that it is rather myopic in its almost exclusive focus on race relations
between black and white Americans (Delgado & Stefancic. 2001 :67-74:
Williams. 1990). But it is their insights into the privilege that mitigates
good will: their optical tools of analysis that make visible those threads
of entrenched oppression: and finally. their perspectives which have
a wider application to a critique of human rights. With regard to
perspectives. Alan Freeman argued in relation to anti-discrimination
models. that oppression is not an event. but a social condition.
From the 'victim perspective'. oppression is a lifetime. a community
and a condition of life (such as lack of jobs. lack of money. lack of
housing. lack of opportunity). This condition cannot be adequately
addressed by anti-discrimination laws that passively recognise a right
to not be discriminated against (Freeman. 1995:29: Crenshaw. 1998).
Moreover. declarations that rights are due irrespective of race or other
'difference' remain indifferent to those wider conditions of oppression
that construct that difference: They therefore indirectly assume rather
than interrogate the natural meaningfulness of difference (Gotanda.
1991). Hence if rights assume the naturalness of categories of difference
that are in fact socially constructed. they potentially legitimise and
compound the relations of power that maintain those categories.
In re-framing oppression as a condition that is deeply embedded in
social structures. CRT scholars understandably express a wariness and
occasional hostility to rights-based models of combating oppression.
Not only are rights models notoriously passive. but in addition. rights
discourses. particularly of the liberal tradition. have historically been
implicated in or have contributed to oppression. It is instructive here
to return briefly to the critique of liberalism. While we have discussed
the way in which liberalism's ideals of equality and freedoms have an
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exclusionary impulse built-in to their foundational claims to universality:
conversely liberalism is aggressively inclusive. or imperialistic (Taibi.
1995). For example. first generation rights discourse in particular (and
the UNDHR is a prime example) operates on such (anthropological)
assumptions as private property. the nation state. democracy. access
to economic markets and systems. and the Rule of Law are not just
neutral. but natural human aspirations (or at least uniquely practical).
As such they are positioned as unquestionably desirable to the extent
that their coercive imposition is sometimes justified. Such was the
basis of the claim to good intent of past colonial behaviours. The
most obvious examples might be found in colonial assimilation
programs of the past. which sought to forcefully impart education and
civilisation on Indigenous peoples as passports to privilege in colonial
societies. The violence and coercion that underpinned colonialism's
so-called civilising missions is well documented (for more references
see Banivanua-Mar. 2007:70-100). So too is the fact that assimilation
programs. whether in Australia. North America or other settler colonies.
despite the cultural genocide they sought. were justified as programs
in the best interest of Indigenous peoples. who had rights to the
presumed benefits of civilisation (this comparison is made with due
caution. see Wolfe. 2001: Churchill. 1997).
Just as rights discourse positions oppression as an aberration. they also
chart a redemptive narrative. In Australia for example. the assimilation
poliCies which compelled the generic removal of children from their
Indigenous parents. to be turned into good citizens to whom the lower
privileges of whiteness might be made available. was justified under
the same banner of liberalism that would later champion and deliver
civil and political rights. Liberal democracies tend to explain the dual
ability of discourses that once justified oppression to later compel the
deliverance of first generation human rights. as ·progress·. But as the
earlier critique has suggested. such developments were arguably not
about progress. Rather they represent the internal limits of liberal rights
to overcome the oppression of liberalism's own making. and signify
what Bell might call a momentary convergence of interests between the
majority and the excluded minorities - the interests say of conscience
or international standing (Bell. 1980. 1992: Dudziak. 1988).
Critical Race scholars are understandably wary of the redemptive
narrative that accompanies rights discourses. particularly the
triumphalism that surrounds such civil rights arrival moments as the
1967 constitutional referendum in Australia. or desegregation in the
US If based in legislative enactment, constitutional protection. or
legal precedent. rights have historically delivered more hope than
change: have proven an ephemeral basis for justice: and have been
shaped by paradigms that are flawed and potentially imperialistic. In
Australia for example. the universalisation of first generation rights left
existing conditions of oppression un-addressed. The social basis of
racial oppression in Australia has therefore remained barely changed
in many parts of the country. socio-economic indicators still indicate
extensive disadvantage and marginalisation of Indigenous peoples. and
all in spite of the legislative enunciation of equality and rights. The
result has been that the gains made at these moments of deliverance
have been both momentous and minimal at the same time. and have
subsequently. in some cases. been whittled away by the narrow and
hostile interpretations that stem from unchanged social relations
(Charlesworth. 2002).
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The final element of the re-framing of rights discourse that I will
discuss. is the potential for rights-based modes of combating
oppression to generate the wrong ethic for social justice. Beyond
their obfuscation of deeper social inequities rights. as Delgado and
Stefancic argue. are profoundly alienating. First generation rights in
particular assume the figure of an autonomous rights-bearing individual
in possession of rights against all others. This. in terms of social
justice. is a paradigm that emphasises 'me' and 'my' rights. rather
than ·us·. 'our' or 'their' rights. and lends itself awkwardly. if at all.
to such community-based ethics of social change as 'Iifting while we
climb' (Evans. 2000). Moreover. in recent years we have witnessed
the retreat of liberalism from minority rights and the concurrent rise
in privileged and sometimes frivolous assertions of the rights of
majorities (Steinberg. 1998). The conservative Australian backlash
of the mid-1990s with its rhetoric of one nation; equal rights to
land. welfare. and social services irrespective of race: sovereign rights
to border protection: and state rights versus federal rights have all
recently. and effectively harnessed rights discourse to the expressed
privileges and interests of majorities. Here we can witness the internal
limits of rights. including human rights. as the conceptual basis for
social change. While they provide a powerfull. hopeful and uplifting
language. they do so equally for all. From the most privileged to the
most marginalised. all of us have the same human rights. Without
careful attention to ongoing conditions of oppression. these individual
rights compete unequally. can be imposed. and can potentially work
to undermine and oppose social justice. The crucial question then. is
where such a critique leaves human rights.

Rights: evolving or outmoded?
In recent years Critical Race theorists in the U.S. have significantly
softened their stance against rights discourse in the face of a political
climate that is more resistant to the call for human rights. But their
challenge to rights-based policy making and activism remains. If as
they argue. rights ,Ire myths that potentially justify and obfuscate
conditions of oppression. how do communities and groups use
them? How do they hold on to the rights they have fought for and
gained? And how do they call the world on its promise. while not
contributing to the social conditions that initially necessitated the
need for rights7 The answer perhaps lies with simply recognising the
need for critique to be positive and constructive in outcome. One
of the clear strengths of CP.T lies with scholars' activist credentials
and intellectual focus on outcome rather than ideals. Their critique
of rights is not a philosophical one. but one aimed at explaining the
permanence of oppression. l.ike other critiques of liberalism's positive
and individual rights from feminists. Indigenous and First Nations
peoples. representatives of formerly colonised nations. and religious
minorities. theirs is aimed at evolving the human rights framework.
I would argue that in a practical sense. CRT's critique of rights and
liberalism could be boiled down to a single integrated contribution.
CRT contains the kinds of optical tools for analysis that allow us to
view the extent and embedded ness of oppression as privilege and
power adjust to new rigiJts contexts. This underscores the need for
rights to remain consciously constructed discourses that respond to
contexts of oppression. My argument here is that one of the core
problems with human rights as a concept. is less their claim to
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universalism, and more the assumed timelessness of them. This takes
us a step further than merely arguing that human rights are founded
in a western imperialistic intellectual tradition. It is not intrinsically
a problem that first generation rights were largely the articulated
product of western European thinkers and political philosophers. It
is problematic because their cause was against a particular form of
oppression. The 'rights' of liberalism were an appropriate concept
for countering the political and civil interference of state bodies in
the private lives of the eighteenth century middle classes. They were
effective tools for those seeking relief or emancipation from the most
obvious forms of articulated political repression, while maintaining
the philosophical and legal sanction to own slaves and appropriate
Indigenous land (Taibi, 1995; Weston, 1992; Wolfe, 2001). But not
all oppression is, or remains the same. Critical Race theorists do not
in this sense differ significantly from other critiques of liberalism.
But their attention to race and racism situates the critique of liberal
rights on a most intractable form of oppression thereby sharpening
the focus on change.
The argument against timelessness resonates in an Australian
context. Civil and political rights delivered real gains when they
arrived in a context where oppression was expiicit and encoded
in legal prohibitions and enactments. In Australia in 1967, racial
oppression was crystallised in law, in constitutional silences, and in
racially exclusive social infrastructures. Aboriginal people could not
only not vote, but in most states, laws and by-laws existed until the
1960s that could prevent Aboriginal people from living where and
with whom they liked; from marrying at will; moving from state to
state at will; breaching curfews; or simply from being regarded as the
legal guardian of their own children (Read, 1982; Markus, 1990; Kidd,
1997; HREOC, 1997; Haebich, 2000). People of colour elsewhere,
assuming they were not prevented access to the country by dictation
tests designed specifically to be failed by those without the social or
biological capital for White Australia, were granted limited civil and
political status (Betts, 1998; MacCallum, 2002; Stratton, 2004): and
in the case of Australian South Sea Islanders, were civil and political
aliens until the 1960s (Mercer, 1995; Banivanua-Mar, 2003). As in the
U.S., civil rights campaigners of the 1960s could successfully shock
fair-minded Australians into voting 'yes' in a referendum symbolising
the universalisation of civil and political rights (Attwood & Markus,
1997). Franchise rights free from racial exclusions had already been
extended by 1962 in the case of the Commonwealth, and 1965 in the
case of Queensland. Constitutional racism was obliterated in 1967 and
racist immigration restrictions were fully dismantled by the early 1970s
(Chesterman & Galligan, 1997). Racial discrimination was outlawed
in 1975 by which time the Australian nation had cleansed itself and
committed to a future of equality, colour-blindness, and the tolerance
of multiculturalism (Curthoys, 2000; Betts, 1998).

Langton, 1999). With the deliverance of first generation rights. the
centre held, and people were merely invited into its unshifting and
un-interrogated folds. As such multiculturalism tolerated difference,
and people of colour were invited to be just like white Australians.
It is arguably at this point that second and third generation rights
must evolve as the next priority. It remains somewhat disappointing
therefore that the Victorian Charter in 2006 made only the smallest
gesture to these in s. 19, and instead enshrined rights whose efficacy
in delivering justice has arguably been outmoded.

Conclusion: re-inscribing the language of
rights
In the face of unabated oppression and human rights abuses
throughout the world, it is tempting to dismiss critiques of human
rights as splitting hairs, and missing the fundamental point of having
a universal language. But we should also not be lulled into the
complacent sense of security of assuming that we have captured
immutable and self-evident principles of social behaviour (Blau &
Moncada, 2005; Haijar, 2005). Rights are historical, they are made,
and they are enunciated in relation to oppression. Rights have also
historically missed their mark. Human Rights mechanisms like the
Victorian Charter, and the policies it will shape, might do well to
emulate CRT scholarship's focus on conditions rather than incidents
of oppression; to insist on the dynamic nature of oppression; and to
focus on the convergence of interests between oppressive conditions
and those who are privileged by them. Moreover, the methodologies
of CRT scholars who narrate the lives of the oppressed rather than
events, encourage those in privileged positions to understand the
'victim perspective' of oppression as an entire life, community and
social structure (Freeman, 1995:29). There is significant value in this,
and in understanding oppression from the bottom up (Delgado,
2000; Delgado & Stefancic, 2001). Attention to peoples' experiences
of losing humiln rights can shift the focus of rights discourses away
from the 'perpetrator perspective', which remains a largely liberalist and
limited view, to the margins. These margins are on the brink between
a history of overt. explicit and legally crystallised human rights abuses
as serious as genocide and slavery; and a current reality of apparent
progress where rights and freedoms have been passively offered. But
they have been offered in a context where social structures built on
the oppression of the past, have not been dismantled and which,
over a lifetime, continue to mitigate against the effective accessibility
of rights. The perspectives of the victims of oppression, or from the
bottom of Bell's well. may help to re-focus discourses of human rights,
and to inscribe on them new narratives and agendas (Schaffer et.a!.
,2004; Matsuda, 1995).

The gains of the era in which civil and political rights were opened
up should not be diminished in critiquing the stalling of the rights
paradigm and its failure to deliver substantive equality (Goodall,
1997; Lippman, 1991). Significant gains have certainly been made
relative to the past. However, in light of the ongoing presence of race
as an ongoing determinant of many social relations; a significant
basis for political and social fear campaigns, and the silent referent
in discussions of Australian identity and values, it is evident that
old tools of oppression adjusted (Cowlishaw, 2004; Brennan, 2003;
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:ndnotes
In this article I refer intermittently to rights, rights discourse, liberal
rights, generational rights and human rights, For the purposes of
argument here, I tend to view all these, not as exclusive from one
another, but as part of a wider rights discourse. While the article is
discussing specifically human rights, it is fair to say that specific rights
like civil and political. Indigenous, womens, or childrens rights are all
categories of human rights.
In 1945 the United Nations had a membership of 51 nations, and the
majority of the world's people were under some kind of European
colonial administration. Rapid decolonisation followed the war, and
between 1945 and 1984 the United Nations' list of member nations
grew from the original 51 states, to 159. After 1992 with the collapse
of the Soviet Union, the membership grew again to 192. These figures
are available from the United Nations' website.
This literature is too extensive to list. It should be noted however
that the claims to cultural values made by political leaders to justify
or explain oppressive regimes is not equated here with the range and
depth of relativist analyses of human rights. As a further introduction
to this literature, see Bauer and Bell, 1999: Bell, 1998: Charney, 1999:
and Halliday, 1995.
Literature regarding the litany of socio-economic indicators of
disadvantage in Australia is too extensive to list. The annual Social
Justice reports put out by the Human Rights and Equal Opportunity
Commission, provide an ongoing indication. See also Johnston, 1991:
HREOC, 1997: Charlesworth, 2002.
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